
UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON, D.C. 20549 

DIVISION OF 
CORPORATION FINANCE 

Ronald 0. Mueller 
Gibson, Dunn & Crutcher LLP 
shareholderproposals@gibsondunn.com 

Re: Bank of America Corporation 
Incoming letter dated January 7, 2013 

Dear Mr. Mueller: 

February 11, 2013 

This is in response to your letter dated January 7, 2013 concerning the shareholder 
proposal submitted to Bank of America by William C. B. Lynch. Copies of all ofthe 
correspondence on which this response is based will be made available on our website at 
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a 
brief discussion of the Division's informal procedures regarding shareholder proposals is 
also available at the same website address. 

Enclosure 

cc: William C. B. Lynch 

Sincerely, 

TedYu 
Senior Special Counsel 

*** FISMA & OMB Memorandum M-07-16 *** 



February 11, 2013 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: 	 Bank ofAmerica Corporation 
Incoming letter dated January 7, 2013 

The proposal requests that any and all business the company conducts be "printed 
per line Yz Y4 per line" and "worded in the English ofthe day." 

There appears to be some basis for your view that Bank ofAmerica may exclude 
the proposal under rule 14a-8(i)(3), as vague and indefinite. We note in particular your 
view that, in applying this particular proposal to Bank ofAmerica, neither shareholders 
nor the company would be able to determine with any reasonable certainty exactly what 
actions or measures the proposal requires. Accordingly, we will not recommend 
enforcement action to the Commission ifBank ofAmerica omits the proposal from its 
proxy materials in reliance on rule 14a-8(i)(3). In reaching this position, we have not 
found it necessary to address the alternative basis for omission upon which Bank of 
America relies. 

Sincerely, 

Tonya K. Aldave 
Attorney-Adviser 



DIVISION OF CORPORATION FINANCE 

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 


The Division of Corporation Finance believes that its responsibility witll. respect to 
matters arising under Rule l4a-8 [17 CFR 240.14a~8], as with other matters under the proxy 
Iules, is to aid those who must comply with the rule by offering informal advice and ~uggestions 
and to determine, initially, whether or not it may be appropriate in a particular matter to_ 
recommend enforcement action to the Commission. In connection with a shareholde-r proposal 
~der Rule .l4a-8, the Division'sstaff considers the illformation furnished to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, ac:; well 
as ariy information furnished by the proponent Of· the proponent'S representative. 

Although Rule 14a-8(k) does not require any commlliucations from shareholders to the 
Commission's staff, the staff will always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taken would be violative ofthe statute or rule involved. The receipt by the staff 
of such information; however, should not be construed as changing the staff's informal 
procedures and proxy review into a formal or adversary procedure. 

It is important to note that the staffs and Commission's no-action responses to 
Rule 14a:-8G) submissions reflect only inforrtl.al views. The determinations reached in these no­
action letters do not and cannot adjudicate the merits of a company's position With respect to the 
proposal. Only a court such a8 a U.S. District Court can decide whether a company is obligated 

-.to include shareholder proposals in its proxy materials. Accordingly a discretionary · 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder ofa company, from pursuing any rights he or she may have against 
the company in court, should the management omit the proposal from the company's proxy 
material. 

http:inforrtl.al


(;lib!lOn. Dunn i,.,Grmc~erti,J' 
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.rer zo"Z,Q55;asao 
wi'IW,¢!l~Jt~ti[l~'!:OJTI 

Re: 	 Bi!l~t>f;Amerif~a·.Cttrp(i)r'ation. 
Stqf;;~f~~r 'ftrqppsal lJfWilliatn:C. B.. Lynch 
Seeuf.ities·Ex,chpnge Act of1934:-Rtde 14a-8 

Ladies~an'(); {f¢nt1~iu~'Q;: 

l'hislett¢ri~t&im:otJri:youthat·Qut c1ien4 Bank ofAmerica Corporation (the ·~company~');. 
inte11,4$ t~.~~t!firo•' its·pto~y statelllent and fQnil ofproxy for its20l3' Ann.llal M~ting,~f 
StQ~l$Qldets: ~~cill~w~ty,. ~e ''4Ql3. Prtr>xy Materials'') a stockholder proposal (the . . · · 
''Proposal'~):atttt statements in supPort thereof received from William C. B>: Lynch(the · 
·~NroPlf?.tlent"). 

Putstr@lt t<> ·!tub~ 14n;,Sij~, we have: 

•· fil¢<t~i$l~~er wi(li th:e S~lU'~tlt1S and Exchange C~mmission (~~ 
·~·cQ~ssio~''}nola-ter~ eigllw (8~) calendar days. before tli~ ColtJ:pany 
intehdsto. File i~def!ilrl;thie 2013 Piroxy Materials with the CQinlni$sion; and 

• eoiJ:ct:JF.rentlY:·s.enta copy o:f~s correspondence to. the Proponent 

Rulel4~~&(k~·and$taf[Leg~ Bulletin No. l4D(Nov. 7, 200$)e'SLB 14D~')pr~widetJi~t 
stockho14erpf0poneJ;lts ~e reqJ!ire<i to send companies a copy of~yc~rresiJo#del\~e>~t 
the~ropo.neJ;its ele¢tto s1.1otnit to the Commission or the statiQf the IDj~sion pf.OofNOrl3.tion~ 
Fumn~ €Ui,~ ~'-S~'J. 1\§eordfug);y, we are taking this oppoJ:ItUf4zyto infl:>l1lJl the Prop<>117nt 
tha~if th~ Pr(),ponenteleets to s\lbnrit atldition~ correspondence to the Comrojssion orihe 
8taft'witli.res~ctto th¢·Pto}!lnsal~a copy ofthat. cortespond~nc.e sho~d:'be. f\litnished 
c:onctJtren.tly to the.und:ers1gl1¢d on behalf ofthe Company purs~t to Rule 14a..:S<k) at,id 
SLB14D, . 	 . 

Brussels • Century City • Dallas • Denver • Oubai • Hong Kong • London • Los Angeles • Munich • New York 

Orange County • Palo Alto • Paris •San Francisco • Sao Paulo· Singapore•Washirigton, D.C. 




:z:;rqsal~ W~lG~ ~~l'U~,a¥~b~r o:fftyp~~pf+ical ett<lt:S~ i~r~p,ro.4~¢·~elow Jn·~t$• 

U$~~ ~~g~:.~~,~t.af*I; $ll~~ ,r~pGse' to•tl1e flie;tnerilberSFnp··•tP~ 
~~*~~~~~~~··· 

2wor~~d 1.tt the E~gll~}\l~the ~Y . . . . .. .·. ..· 

!~=~~-=O.giveuatreetw• 
MaY, l•$.an:l{itl'l'e·1J~ple'{or~:eviewing the above &ld let tlre 

above be Jiearda.ttile bieet~: ,· · · · 
·. .. .·. :M;a' I fbtther.tt$lftlJat tbi~•bank shall furnisltt to the membership 

.· llielm in.ess itd~s·t:leitptiv~t~Qrpub\it; 

:a
The~hwchb,uUetitJ:.800'00l~b@:t~a4-.'b<>ston 
the h~d-ma.St-er 8oOrc01Un1b•aroadb.Q$to.ttm.assachusetts 
the~uli9ck f~y7

. iGim:hl~h
j~es··Y{)~g
eileen hetmess~~

· the ~rron £amity
the longfarnity

- May l th~ ~Jlofy~a.for the help you fiave give11 me over the 
years. 

A oopy ofthe Proposfl,l is aitaolle:dtQ·this:letter as Exhi~it A. 

:0:,\~:ES J:QREXCLUSION 

We ~feby resp~ectrully r~:uest tlin.t flie S~e:o*cur in out view that the Proposal m~y 
properly be e}(cluded from.·t1le·20]";3 PrQX::y I\datenal's.pm:suant to:. ~ 

• Rule 14a~8(j)(3)beoouse the Ptopbsalis illlPennissibly vague and indefmite so as tO 
be inherently misleaditlg; and 

*** FISMA & OMB Memorandum M-07-16 *** 
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• 	 .Rlfit~ l4a-8{i)(7) b¢eause the Prti>p')SiU (teals With mattt(l's·1'~iated te tlie Cqmpany's 
or<\Uhaey busil1ess eperatiens~ · 

AJ'4~¥$$ 

~~ .r:::~~:r::y~!;:!:l•i:if!~:;;tili!.o4;:~r~:~~?i1~::~t::tas~us.· ... ·· 
:!t:~~:#:==~:~;t~~~

pr~hibits matel'J,m~yJalse or.¢sleadin~statetnents in pte~y s~lieiti~g;:l~~teri~s:'Ille .. Staff 
censistent1y has taken the J?Qsitiotlthata steckh~l<l~rpr~posg.t is exeludablelniderRule .l4a­
8(i)($}as.vague and indefm:ite ir~~nei~er .tli~ stoeldlolders v0;t~ng oll~lffii~·prf}P()siil~ notthe 
oompany in inlpi¢menting theproPQsal {ifadopted)~weuld ~ab1et{) d,etel'lilitte·With any 
reasonaJ:>le certainty exactly what actronsol"cm~es thepropl:)Salr~uir~·"· .Sta:ff'Legal 
Jlulletin.No .. 1413 (S.ept. 15, 2004)("SU~l4$i~; see al8o Dyer v, $EC,287 F .2d 773, 7tn · 
(8Ut Cir. ·1~61}ef[l]t app¢ar8to us thattliepro~~' as. ~d·~d &tlbmtttedt~l<tbe 
comPanY~ is•:so vague and indennite' ast~ ~t$eitimpo~si~le fer elJtb.~r:the.b~~d,:qfdirectors 
or the stoel$o1dei:S at.l~ge to compreheQ,dpt¢eiselY·wl1at theProp9~g.{''Weuld entaiL?'); 
Capital One Financial Corp;. (avail. Feb• 1:~ lfl.~?)(~onc1Jrrlng WiJ1 ~e e:xclusion,,p('~ .·. 
ptepJ>sal Ul1d¢r Rule 14a"'&(i)(3) Where th~ ·g<jtnpany argtted, t~J.#its; ~9ckltel4~rs ~(>4fd not 
ktiow ~thany certainty wlm,tthey ate votin~J~i'tllerfQr or ~afnstr);J1uqua.f.fJf]~tries, Inc. 
.(11vail~ Mar. 14, 1991} (S1affconcurroo \¥i~'excltl$ionunder ~ulel~a..8~i)(3).wh~re-a 

e0tnpany .~~.i~stoeldn>ldersrnigJlt in~rp~t t}l~ J)roposai. differe~tly~ ·sueh.that~~atty.action 

ul~tely tak;en byrthe Uc1:fi>n1pariy·u~n-~l~eita~on [ofthe P:roposij]cotlid~·· ·. 

sil¢fieant1Y different from the actions.¢ny~~i0nedby ~h~ehold,ers votitl,g (i)n the proposal'')~ 


JJ1~ .• s~~ en numerous occasie11Spe~t~~tlle excl~ion9f'praposal$ •. U1ld¢r···· 

,Rule .Ma..8(i)(3}wheretke proposal "Was s~ fu1Ietently vague ~d indefim.te thatst~¢klio14ers 


· ·· voting-onitweuld be--unable to a$®~)Vith re~o~le·c.en~inty Whata¢tions,~eC0J1lPany 
would take if the proposal were e11act~. F'()texample, in.BczrtkofA;m~P(~a Corp, (ayail. Feb. 
17, 2006), a largelr illegiblepr<>.pos~ appe?£ed to request."linrltjng $lary ~erea$e~ ofBank 

. of1Wtetieame1Ilbers ofits Corp~ta.tell:oatd ofDir~prs;'' .· 'fb.e GQtn~~Y ~~ed~that the 
prop~sal did not "4tclude enough elear illfom1ation" about -whatli~i'ts the proponent sought 
''for the Corporation to: be ~ble fo. in;tp1el11el}.t [the propQ~Jwithol,ltm~ assmPptions 
regarding·what the[p]ropenen.t ac~llY had'in.~C;l!~ •. tP:~. S~conclll'te(1inthe proposal's 
exell)Sion under Rule l4a ..8ti)(3) as~v~e and~-illtde,ffid:te•. $~1Jar1y, in B«rl/HJ[Ameriea 
Corp; .(avail. .Tune 18, 4007),. the )?IOl~o~al·s9P:~ta I~pottregatrding•~e· ''tldnki~g of 
Ditectors concernin,g representative pa~~s.'' The Company argued that the terttt ''thitiking" 
\VaS vague,. and the Staff eoneqrred inthe CoJ:fip~y''s ·view that the ·proposal was 
impermissibly v~g~e and indefit:iite. · 

http:indefim.te
http:Jlulletin.No


GilSON ·nuNN 

O:f!lce: efCbiefCounsel 

·.·D~visi~n ofCorperat1en Fin~ee 

··January 7, 2013 

~age4 

Asimibw sitmttion ~qse in ~(? Pto.¢ter & Gam1#e Go. (avait i!tme 3Q,·.~0Q$,)~·Whi~h .··, 
ac4.dtes.$eda proposal tha,t s~ted: 	 ·· · · · 

.. . ·.... . 

My s~areholderproposal... •W~r®tlm~ell,d the·n1erger .. o~'l~J:6¢ter 8G ~~~f~~~.~~~~~')·· 

·eas;~.:~==~· 
. ;··· ... ··.· 

~,l!n~:me~~"(~==~~~~
as~ tlfiat the·letter.fram the proponentwas ~~diffie~t to f0'tlO;W;?' ·'fhe'SWff~ci;),ll,¢tWJ1e4·~· .· · 
the: propoSal was excludable as impermissibly vag11e and· indefinite. 

InN&taF~avail..Jan. 5, 2QU7); the s~·con~utt<Xi with the excl'*siohu!J,d~rltul~ f.~¥t':8~i)<J)·. · 
of:aptoposal requesting disclosure gfthe company's ''standards ·ofr~cord.keepll,lg o~our 
fitran~ial.records." The cottl.pany argued t1u;rt theN was no tUeansof'de~rtJdtilligw}lat 

. ·~¢ialrecordS'' the pt:opn,sal.oovet~notwhat·''standards''.it ref~ to. ·~~e5alsq 
fJ~nt?ral/Nfotors CoFp. (av:idf.·M~. 26, 2009~ (c.oncurtiug with the ex~l~~oJ!ll:ln'<il~r.Rwe~i4a,. 
8~ij~3}Qfa proposal 16."[~]liminate all inG~O,tives. for the Ci:OS an4 tl1e Bgal'tl9f~Jre~t<>rs" 
·	·tfut't d¥9 ~otdefine "in~ntiyes'')$ BankofAmeti~a Corp. (avail. Feb. ~~ 700~·(iCQn~~g 
with$~ exclusion tmGler RUle 14a-8(i)(J)ofapr()posal requesti~J~·tli~ f~~llG~p~ ~f · . 
in¥eS,tnients. when it was unclear which·.inyestme.nts were to bere~u~);'I'ri..qt~n,.tinentlill. 
Ci111J• 'avail. Mar~ 14~ 2000)(concuning iJl the exclusim1under R!te l4a..~~i)(?,} of,a. · 
proposal seeking divestiture ofcertain holdings until'justjudgp:lenis~'were·ma;4etoyi~tims 
O>(th¢·l:ltolocaust and for "other in-conve)ilienGeS end.liired by: the aggr:j;ev~'~ ~e@S w:lrlc~ ~e 
oompany argued were vagtte). · 	 · · · 

The fi,.toposal here is substantially: mo~e;vague th@ the abovepl'OJ?Q$~$· J!ti!~t.i~.iS,.4!~£lllt 
to dete:mnine what portion of the Proponent's le~r i~ intended to serve as'the4l¢tua\prop0sal 
f()J b¢·Vt1ltedon: whether it is the first ofthe twG lines that is pr~ede<i:byth_e ll.Pi~J:'ber '(1~!"' or 
w1:,tetb.edt is some or all ofthe requests that begin with tl1e word ·~er." · ··. ·· 

S.~Qlid:, statements and references wi$in each ofthese possibl¢.pro~osa,ls #evague ~d 
eseap¢ comprehension. For example, the Proponent'~ reference to "~Y®<1 all 
·1It1Si:ness/prposall" encompasses an unlimited num~er ofpossil)le m~a~~ngs, ~til tliel"¢is no 

·· ·.. d~~tiPtipn m wording that he~ps the r~er understand~e s~$l)pe ofwJlat J.s tq ~~q~,resse4· 
Stt>:~k1tolders would not be.a,ble to de~~11e whether'tlU,slallguagerefer~n~~sall <OPntPatlY 
p~pp~s· that are included in the Com}lany's, pr<:>llCY statements, orwhe~er it ~efer,;.to the 
·e~tiretyQfthe business that the Cotppany cond\lqts. Sittlitarly~ the fomt~quitemep~ illaHhe 
·Proposal: states "shall'' apply to· each such ''husiness/prpGsall'' are elus~ve:and·itn~sS:ilxte:to 
follp\V. The same defect applies to each of the "further".req'(lests: it isc¢lclear wliat it means 

http:efer,;.to
http:pt:opn,sal.oovet~notwhat�''standards''.it


affi~~ ~~tCJ:iietcou.ns~l 
Div-Jsiol'l. of~oliPorati!en Fin~ee• 

. Janua'!'Y 7~ 2Ql~ 
P.ag~S 

11~ 	 T.Jl~ Pr~p«),"salM'fty J.Je E.xeiP:cte_.,U:¢d~r Rule ·l43,.~(i)(7): B~1J.$t.:m:~:e·Ptt~iiosaf.· 
:;~.;::.A M~'ij'erR¢latb,i'g'T~T,heCampanrs·Otdbt~·Jiusine~· 

Rtde 14a~8(i)t® pe.nmts a company to emitfrom its proxy mat~rials·a.stockholdet.ptoposal 
thatrelat¢S·t~tb:e GimJ;pany's ''9;,.:dfuarY business" operations. Ae~rding t9 ~the · 
Comtnissioit~~,~~~eatmomp~yiltg the 1998 amendlnents to Rule l4a;-8, thet¢~ 
"m;din~ b~~snrefets,to'mattersthat are notneeessarily"ot;d~" in thecoimnon 

~~-oat~~;,~~!!:=:~:
COJl1PallY ~ ~llSine$S and ope~oJ:lS. . Exchange Act Release No. 40018· (N'f~y 21, ·l993).(th¢ 
"l~~s~~efease~'). ·.:frt. the 1998 Release, the Co~ssion stated thatthe \lnderlyin~J>9licy·of 
the·or~~ hll.s~~sexGlUS~QA.is.~. confme theresolution·ofordinaeybusitl,~ss:prehleJ1l:;:~() · 
nl~gen;Ientt~~·me ~ai(Jof~eetQt8.tsince·itis impraeticabJe.forshai\~h~lde~t~~!ide ,· 
how to .s(l5l~e.$U~b::vr~l>l~ ~t·~. 81ltt~l.sliar~bolders me¥ting,"andiae~~e4;1\vo~p.tral 

~=~=~-~n:::!=.;!~~

4yb~i~that~ey could not~:as a practical matter, be subj;ect to diteetshar~hol~er 
o;ver:;igb~'' .1lie ~e~on~ consldeiationre~atesto ''the degree to which the ptO"pasaJ ,s~lm·to 
'm,icro..irtt$age·~ th¢ ~n;Ipat}ybyprobing too deeply into matters ofa compl~x nature upon 
wn~cb: slta:t~~<>l<ie,.:s~ ~a:gt{)\lp, would not b~ in a positionto make an infonn¢ju¢lgp.tent;'' 
Id. ¢citing.$xehange:Act R¢lease No. ·12999 (Nov. 22, 1976)}~ 

A. 	 The ~(i){!.(Jsalls1JJx'Cludable Under RuleJ4a-8(i)(7} Becau$e It R;el(lies 'f:i;J The 
Teeltitip,Cil Preparation OfTlte Company's Reports. 

The Pre.e()smrelili,tes to· t}le Company':sordinacy, day'-to-d:ay bW>iness; .Wb,ile~ as discussed 
abeve,ictis notpossible.to determine precisely what the Proposal is ret:}uesJing, itis ¢1~ that 
itdel~cs itlto -())rdinaryb~~ess considerations~ For example, ·the .Proposalreque$.ts•ttiat~'~y 
a.tid ·~lbusiness/prp:osatP' be formatted and.phrased in a ee:m$1 way,. na111e1¥ ''pri]l1ted per 

http:notpossible.to
http:hll.s~~sexGlUS~QA.is
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actiQn~~t(l}orrj~yh\~Smessbe 'Wo~4e~'l1~.~e Engh$h ofthe•aaY~······ ~,$~1~1y;~JnDow. 
Jones &- cv.,_[fn€;: fj~vall. Jan. ~~,·.. t:~~·tliec$~eQJ!l~ed tllatth.ee~m~aa~(i;Q~~ ~xcliliie·· 
apr(}pos~t~ues®~·:that tn¢·~ofi)_p$~fl'~l1Sider the ,s~e·ofprint in its newsp~pers._ The 
company ~gnedth~t,.·¥~l® the· CQmp~y•maae n,tmlerous'\lefermirultions'~ ~bOut·'~e 

:=:,a::::~~:&:!~s~~:;~i~f:~:~:swia:::~::u;:!~:1tr::t~e 
fonnat of~mpany :&oeUm:ents, .Arid here toO tl;le Company has a large and diverse amount 
ofeusin.~ss,J~rftl.atted in qiffetent w~~s. Se~ aisp BestBuy Co, Inc... (avail. Mar.21,2008) 
(concqrring il'l~ihe exclu§ipp lilil4e~:.~U1e l4a~8fi)'~~ ofa pr()posal abOut ':d~isions_ · 
con~emingt,lle paper sto.ck~~b¥ the cotrtff~f'); CentelCorp. (avaiL ~9· 12~ 1990}.... 
(prQ~ sp~ifyitlghowpr(}~;s~tements·s~~lA<l'be mailed was excludabl~ as relating to. 
"the detail$ ofi~suing corp~~e nciti~$")~ ·· · · 	 · · 

B. 	 The..Prop~sa' f& J}Jxclu(Jrllble Yntier R~le 14a'-B(i)(7) Because ItSeeks The 
Disclosure Of(Jb;di'#(iry Bu$in(t~s Mtlfte,..rs. · 

The Commis~i@rt mated.ifi E*¢hange Aet R.¢le~e 'N:o. 20091 (Aug; lQ, 1983} tb,a.t\\lhena 
proposal req11eststhe .. pr~p$a,tioriefa Fepof{·orra'specific· aspect o:fa eompan;y?s b~mess, · 
''the ~will considerwh~ther the sul)Jech:n.,~tterofthe specja[ report ; .. in~~lvesa ~tter 
ofordinary b~ess~ wll~;re ·ildo~s, ttl~ pro~?sa1 ~11be e~e1itdable und~r Rxtle 14a­
8([i]~(7)." Similarly~inYoh~tsonC:~ntifols, Jnc; ~~'fail.Oct.26; 1999), the$taff•statedthat, 
for _"preposalsr~questi?g~t:fition~ di~elos~es iii Conunissien-prescribeci·documents,''·the 
Staff~ll consider whether·tne ~bjectmatterofthe additional disclosure_·s?ugb.tin a 
particular proposal involY~$ a.m~~r ofordinatybnsiness; Wllere ifdoes~ [the Staff.~. 
believe[~] itmay be excluded under tule 14&-8(j)(7)}' 

The Proposal seeks to•contrelthe Co~p:pany's conduct ofits business and how itpresents 
connnunicati<>rts, addressia~how~~atl¥ and 'all buSinesslpipos~r· should be fornuttted aild 
worded,..and providing·.ftirlh~rthattheCompaJ}y ''furnish tot1ie·meJ11bershipthe bu·iness Ethe 
Company} ~0!1;S @cit f>ntY~¢-~rpu11Jlic/' .Th~ Propo~ appears tp reqqestfhat the Qotnp(llly 
provide_ll1ue~ofits day~o"~~ b1J$inessto t\lestoeklJ.olders. Yet.deci'sio$ ~outhow 
specifically tQC comm.wucate With st~c]kholders arenot•appropriately d:ecided. by tlie. 
stockholders as a whote, b¢cause those d~isions ''could not, as a praetieal matter, be subjeet 
to direct shareholder over,sighC' · · 

http:fail.Oct.26
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For. e*ample, in·R~t~~r(ava1t• .~ar•.•27i~ ~<IO~),tJle. $~CQnclflft~tlitl tqe .e~~ll.lston .Ul}.der ~ule 

in the priot year;" 'Fheco~~y;no.te~tltattb.e ~oar4and~~.c~mn;litte~~~~Plisi~erni)!fi~4 
reclU'l'ing ami or<Anaey 1llatt¢tS:'(s;eh~annualbuqg~".~fli~el'~J?po-intments, Itiat~fi~ 
contracts, seemities.otf.erings; ~~:ui~it~ns oo.d ~s~t:al$p~sit19ns~tlmtarepart o:ftneday,-tQ;- . 
day management ofthe [cJo1t1party'~ o~rations." Ther.ef'ti~e,,tb.e cort1:PanY argUed, ~e 

.·breatltb ofthe. ptQposal cl~ly e(}yem ma'fly aspeets of:t&:e.[~lhtllpany'~s Qrainacy Jlusjness• 
operations.'' The Staffconeu,rred'that th:is proposal wa$ eX:elU,(}aole as ~'repottingpn board 
actions related to [the company~slordinary bU$irless.ope111itti'Q(l$?•' The .Pt:(}fJOS~ .here is even 
broader, seeking·communication notjust ofHoard actiol1S, hut. of.all''~he•bu iness [the 
Company] does beit private or·pul)lic,'~ atid ittoo would teAAh ordinary bUsiness operations; 

The Staffhas also found proposals dealing with 'the sp~ii'i~·lil~ an.d G0ntentof 
communications between acomp~Y,' and its stockholders to b~ excludable. Fer example,the. ·· 
S1atf ~greed that a proposalr~l~titrg:to "presentatjon ofG()1l.~tfuifqnl1ationin · 
connnUirications to.shareholders" W& exQll.l®bl~•. $~¢J,:IQ8~JJ.,ir '}roup, Inc, {avaiL Mar •. 
14, 2008). The proposal: in Alaska Air would ~verceqYJited flie cempany to ''strictly honor 
·the shareholders right to propel' 4l;sel0sUJ;e o!fide,tltiticati()n ~~ o~ttt~t¢t.h,rorll1ation to the 
·	mHest ementpossible by•teelmofogy/' ·The companyargued tllatth~ propoSalrequired.the 
disclosure··of'·'infQrmatic;e..l;,eyondt}tat.required·.by·the.fede_..•.se~~ti¢s .. laws~"·•infonnati~n 
which ••may or may not relatet<i>" its ··~erdinary business:ma~J:S"~~ $et{ also Ford Motor Co~ 
(avail. Mar. l, 20JO) (proposal to reqJ~ire the eomp~f:to:<:fi,$tti~ute<aftrestatements of 
audited financial statements in their origilaal form to the stocl$,o.id.~ts was excludable as 
relating to "the manner in, which the company mstribl.ltes·restat¢d:finftt).cial statements to 
shareholders"); XM ${lteltite Radio Hottiings In.e~ (avail,. M;;~:y1;4, 2l)'Q7}(propoSal reques~g 
the board to impose monetary pe:natties Qtl o:fficerswh~ d() notpr0iriptly respond to 
stockholder communication was exclt~.da:ble because itseugktte establish "pro:eedures for 
improving shareholder conm:iunioatrons"); Irvin¢ St{fisors Corp.. (avaiLJau2, 20'01) 
(preposal "to nave regular connnurric~tio11S and upcla'tes Witli_ tlie shareholders.@fthis 
c6mpany" via letters or conference calls was exclu~bl~·~a.~itpermme~ to "procedures 
for establishing regular comnlun~cations.·an.d upda,te~wl.th ~~,hqtdem''). .Much like the 
Alaska Air proposal, the Pr{:)posal here apJ"e@.t.S to 11~t1.est that. tti~·CoiJJ.pa,ny dis:closeto. its 
stockholders much ofthe business the Company con(;l;pcts. A:r).4ij;t)l'cn l~e the Fordand 
Irvine Sensors proposals, the ProPQsal would. dictate how the Cempany coll11tlurricates with 
its stockholders. · 

mailto:apJ"e@.t.S
http:upda,te~wl.th


.··. <l~nsis,t~ut Wtf};J.tb,~p~~~t<(iscn$s~ above~ tlle Prqpq~~is~¢~~iH~~~~t"lilnd,#l2 ~~!' l~~a.,.·.·· 
,a~f~~~~· J)'e~~eitd¢~~ w.itlJ.msks "fun~entaFto man.ag~4;l~!it~~~,!~~~~fl;yt~.~~.~qrt};pan.y 
... il>nka:~~t(i)•y~~l~~~ ®Qi ~~st9'Qrdin~ b:USfn¢$Ji!-.Q,~~t,a~~~~; ·;f,~,, "· 

.. ·· ..·. . . ·.· . ~oN ........ ;<!;···· 

~~~~::J~~~=£lr~:;I~:.:~~t~J~:~~t~.· 


~lf~·~ 
Rt>riatij;<t·Mueller. 

¢¢: 	 Je~er E. Bennett; Bank ofAm.erieaCQrporatian 
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