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Re:  Bank of America Corporation Availability: Q"f ['{6

Incoming letter dated January 5, 2015
Dear Mr. Mueller:

This is in response to your letter dated January 5, 2015 concerning the shareholder
proposal submitted to Bank of America by David C. Fischer. We also received letters
from the proponent on January 6, 2015 and February 9, 2015. Copies of all of the
correspondence on which this response is based will be made available on our website at

_ http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is

‘also available at the same website address.

Sincerely,

Matt S. McNair
Special Counsel

Enclosure

cc: DavidC. Bischer

*** FISMA OMB, Memorandum M-07-16 b



February 11, 2015

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Bank of America Corporation
Incoming letter dated January 5, 2015

The proposal relates to a bylaw amendment.

There appears to be some basis for your view that Bank of America may exclude
the proposal under rule 14a-8(f). We note that the proponent appears to have failed to
supply, within 14 days of receipt of Bank of America’s request, documentary support
sufficiently evidencing that he satisfied the minimum ownership requirement for the
one-year period as required by rule 14a-8(b). Accordingly, we will not recommend
enforcement action to the Commission if Bank of America omits the proposal from its
proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

Sincerely,

Norman von Holtzendorff
Attorney-Advisor



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8}, as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s mformal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staﬁ’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



- From: Verizon *** FISMA OMB Memorandum M-07-16 ***

Sent: Monday, February 09, 2015 8:28 PM
To: shareholderproposals
Subject: Fwd: Bank of America Corporation--Stockholder Proposal of David C Fischer

Further to my previous correspondence, | have been unable to obtain from Fidelity Brokerage
Services confirmation that its clearing broker holds BAC shares equal to the number in my Fidelity
account. (See attached correspondence.) | would appreciate any assistance you can provide.
Thank you.

David C. Fischer



DaviD C. FISCHER

»* FISMA OMB Memorandum M-07-16 ***

December 11, 2014

Fidelity Brokerage Services LLC
Dear Sir/Madam:
In accordance with Securities and Exchange Commission Rule 14a-8, please provide
me with a statement from your clearing broker, National Financial Services LLC
(*FNS"), as follows:

As of November 22, 2014, David C. Fischer held, and has continuously

held for at least one year, 1,224 shares of Bank of America Corporation

common stock.

If NFS cannot confirm my individual holdings, please provide the above statement to
me in your name and the following statement from NFS:

As of November 22, 2014, we have held and continuously held, for at
least one year, for the account of Fidelity Brokerage Services LLC, 1,224
shares of Bank of America Corporation common stock.

I would appreciate receiving a copy of any statement by FNS by email at
+e EISMA OME Memorandum M.o7.54~@S soon as possible, in addition to the ordinary channel.

Cordially,

David C. Fischer



Personal Investing P.O. Box 770001 % F" ~
Cincinnati, OH 45277-0045 A ",4_9.!! -

December 16, 2014

David C. Fischer

*** FISMA OMB Memorandum M-07-16 ***

Dear Mr. Fischer:

Thank you for contacting Fidelity Investments. This letter is in response to your recent
request for information regarding your shares of Bank of Americs (BAC). I appreciate the
opportunity to respond.

Please accept this letter as written confirmation you bought 400 shares of BAC on August 30,
2004, which brought your total shares to 1,224 shares. There has been no activity in this
position and your account currently holds 1,224 shares of BAC.

I hope you find this information helpful. If you have any questions regarding this issue or
general inquiries regarding your account, please contact a Fidelity representative at 800-544-
6666 for assistance.

Sincerely,
Maria Giordullo

Client Services Specialist

Our File: W923417-11DEC14

Fidelity Brokerage Services LLC, Members NYSE, SIPC.



DaviD C. FISCHER
*** FISMA OMB Memorandum M-07-16 ***
January 5, 2014
Fidelity Brokerage Services LLC
PO Box 770001
Cincinatti OH 45277-0045
ATTN: Maria Giordullo
Your file W923417-11DEC14
Dear Ms. Giordullo:

Thank you for your response to my inquiry. It does not fully respond to my request or
the requirements of Securities and Exchange Commission Rule 14a-8. In addition to
the information that you provided, please provide me with a statement from your
clearing broker, National Financial Services LLC, as follows: '

As of November 22, 2014, we have held and continuously held, for at
least one year, for the account of Fidelity Brokerage Services LLC, 1,224
shares of Bank of America Corporation common stock.

I would appreciate receiving a copy of any statement by FNS by email at
wv £ISMA OMB Memorandum M-07-16 S Soon as possible, in addition to the ordinary channel.

Cordially,

David C. Fischer



292015  Communication Center | Fidelity Investments

From: Fldelity

To: David C. Fischer

Topic: subject: jon you
Dato: 01/14/2015 1:50 PM
Thenk you for contacting Fideiity Investments regarding your Bank Of America (BAC) shares. ! appreciate the opportunity to respond.

The letter attached from December 16, 2014 is what we are able to write regarding the shares of BAC in your account. Please accept this in lieu of the language you
provided.

1 hope you find this information helpful. If you have any questions regarding this Issue or general inquiries regarding your account, please comtact a Fidefity
representative at 800-644-6666 for assistance,

[ search by symbol or keyword

q d <<#2371004-8682481#>>

Sincerely,

Marka Glordullo
High Net Worth Operations

Fidelity Brokerage Sesvices LLC, Members NYSE, SIPC.
2371004-86824817>>
Attachment: 4 Fischor.pdf |

Dear M. Fisher:

Thank you for contacting Fidelity Investments regarding your Bank Of America (BAC) shares. | appreciate the opportunity to respond.

The letter attached from December 16, 2014 is what we are able to write regarding the shares of BAC in your account, Please accept this in lieu of the
language you provided.

I hope you find this information helpful. If you have any questions regarding this issue or general inquiries regarding your account, please contact a Fidelity
representative at 800-544-6666 for assistance.
Sincerely,

Maria Giordullo
High Net Worth Operations
Fidelity Brokerage Services LLC, Members NYSE, SIPC.

2371004-8682461#>>

hitps/fservicemessages.fidelity.com/fgw/amtd/messageCenter 2 "




DavID C. FISCHER

*** FISMA OMB Memorandum M-07-16 ***

January Zu, 4ul4

Fidelity Brokerage Services LLC

One Destiny Way

Mail Zone: WAIM

Westlake TX 76262

ATTN: Norman Ashkenas,
Chief Compliance Officer

Dear Mr. Ashkenas:

I own shares of Bank of America Corporation in an IRA held with Fidelity Brokerage
Services. I wish to have a proposal included in BAC’s proxy statement and have
requested and received written confirmation from Fidelity of the amount of BAC shares
held in the account for the requisite period, i.e., more than a year.

However, as you may be aware, because Fidelity is an introducing broker, Securities
and Exchange Commission rules require that your clearing broker confirm that it has
held the same number of shares for the account of Fidelity for the requisite period.
Accordingly, I have requested, but have been unable to obtain, from Fidelity the
following statement from National Financial Services:

As of November 22, 2014, we have held and continuously held, for at
least one year, for the account of Fidelity Brokerage Services LLC, 1,224
shares of Bank of America Corporation common stock.

Recognizing that this is a request with which Fidelity personnel dealing with retail
customers are likely to be unfamiliar, I would appreciate your arranging to provide me
with the required statement from FNS. As time for my submission of the statement to
BAC is running short, I'd appreciate receiving it as soon as reasonably practicable, by
email 8111 OMB Memorandum M-o7-15 4 addition to ordinary channels.

For your reference, my latest correspondence was from Maria Giordullo, Fidelity
Brokerage Services LLC, PO Box 770001, Cincinatti OH 45277-0045, file W923417-
11DEC14.

Cordially,

David C. Fischer



DAvVID C. FISCHER

*** FISMA OMB Memorandum M-07-16 ***

January 29, 2014

Fidelity Brokerage Services LLC
One Destiny Way

Mail Zone: WAIM

Westlake TX 76262

900 Salem Street
Smithfield RI 02917

ATTN: Norman Ashkenas,
Chief Compliance Officer

Dear Mr. Ashkenas:

Further to my January 20, 2015 letter (copy enclosed), I would appreciate your
advising whether you can provide me the information I requested. For your
convenience, in case you are not familiar with them, I am enclosing copies of the
Securities and Exchange Commission rules requiring that I submit to Bank of America
the information I have requested.

As I mentioned in my last letter, time for my submission of the statement to BAC is
running short. I'd appreciate receiving it as soon as reasonably practicable, by email

~+83SMA OMB Memorandum M-07-1s1 addition to ordinary channels.

Cordially,

. David C. Fischer



DaviD C. FISCHER

*** FISMA OMB Memorandum M-07-16 ***

January 6, 2014

Office of Chief Counsel

Division of Corporate Finance
Securities and Exchange Commission
100 F Street, NE

Washington DC 20549

Re: Bank of America Corporation
Stockholder Proposal of David C. Fischer
Securities Exchange Act of 1934—Rule 14a8

Gentlemen/Mesdames:

I believe that Bank of America Corporation is misinterpreting Rule 14a-8(f)(1), which
reads as follows:

The company may exclude your proposal, but only after it has notified
you of the problem, and you have failed adequately to correct it. Within
14 calendar days of receiving your proposal, the company must notify
you in writing of any procedural or eligibility deficiencies, as well as of
the time frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date you
received the company's notification. ...

As the Company concedes, I responded to its Deficiency Notice within 14 days from my
receipt of it. The Rule requires a “response,” but does not require the purported
deficiency to be corrected, within that period, and the first sentence of the Rule does
not specify a precise cure period. A strict reading of the Rule is appropriate, inasmuch
as the Company seeks to exclude my proposal, notwithstanding that I have
unquestionably established beneficial ownership of a sufficient number of shares to be
eligible to submit it.

As stated in my December 23 email, I am continuing to inquire with my broker to
obtain all information necessary to establish my eligibility to submit the proposal.
Given brokerage firms’ apparent unfamiliarity with the requirements of Rule 14a-8, it
is unreasonable to require that all purported deficiencies be corrected within the 14-
day period. As long as I am continuing to pursue the required information, and the
Company is not prejudiced by the delay, I believe the quoted language should be
construed exactly, to require a response, but not necessarily a complete cure, within
the 14 days.

Inasmuch as the Company files its definitive proxy information at the end of March of
each year, I believe that sufficient time remains for me to attempt to obtain the



required information, without imposing undue burdens on the Company, should it
ultimately be required to include the proposal in its proxy statement. In that
regard, I waive the requirement that additional bases for exclusion be submitted to
you no later than 80 days before filing of the definitive proxy material. Cf, Rule 14a-
8(j)(2).

Cordially,

David C. Fischer



G IESON D U N N Gibson; Oumm & Crutcher LLP
R ’ ST » 1056 Bonpesticot Avenue, W,
Washmgtom D6.20036:6306
Tel 202.955 8500
wwaiibsendunn.som
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OGS Emrzd C. Fzsaher
ge Act of 1934—Rule I4a-8

Pursuant to'Rule 14a:8(j), we have:

. ﬁled ﬁns 1etfer with ﬂw Securmes and{ Exchange Comm:ssmn (the "‘Commxssmn”)

» concurrently sent copies.of this correspondence tq«the-‘i?r@?éﬁenh
8(k) and StaffLegaI BtﬂletmNo MD (Nov T 2008) (“SLB 14D”) provide that

y ' ompanies a copy of any 'non;esp@ndance that the
v proponcnts; electto: subnnt tothe ,mmxssmn orthe staff f thie Division of Corporation
Finanee (the “Staff"). Accordingly; we are taking this epparum‘" to-inform the Propanent that
if1 e.Prqnent elects to submiit additional correspondence t6 the Commission or the Staff
with respect to this Proposal, a copy of that correspendence should be furnished concurrently
1o the undersigned on behalf of the Company pursuant to Rule 142-8(k) and SLB 14D,

Eé?]mg Brusseis Centtiry Gity ~'Dalias * Denver > Dubai+Hong Rorig + Landon + Los Angeles = Muniéh
Naw?arl; +Qrange Coonty » Pala Atto » Parié~ San Faac;sca « S0 Paule « Singapore » Washington; DT,



GIBSON DUNN

Office of Chief Counsel
Division of Corporation Finance
January 5, 2015

Page 2

THE PROPOSAL

‘The Proposal requests that the Company amend its bylaws to limit the authority of the
Company and its stockholders to pay plaintiffs’ attorney fees arising from derivative actions
and other actions against the Company, including its directors, officersand other agents. A

' 'pb&al 5 well as related correspondence from the Proponent, is attached to this

We hereby respectfully request that the Staff coneur in our view that the Proposal may be
.jexcluded fmm the 2015 mey Ma;ena}s pursuant 10 Rnle 14a»8 "‘);and Rule 14a—8(i)(1)

respam& m f,bg Qampany _s propert quééi for &wh mfomatwn L
BACKGROUND
'Iihe Pmpenam submxtted acopy of the Pmposal on chember 22 2014 whmh was delwerect

j?ea.r Ias 6f fhﬁ date the Pré?énem s mm?ed the Pxopesal Rather the Pmpone:nt mcinded a

teme irom fxdelrty qukerage mwes LLC (“deehty”), dated Navembex 18 2014 (fhe

'Ct)mpany sectmnes

‘Accordingly, on December 4, 2014, which was within 14 days of the date on which the

;Compmy received the Praposal, the Company sent the Proponenta letter. notifying him of the
Proposal’s procedural deficienci v-asrequxmi by Rule 14a-8(F) (the “Deficiency Notice™). In
the Deficiency Notice, attached hereto as E xhibit B, the Company informed the Proponent of

E We also believe there arg other bases under Rule 14a-8(i) for exclusion of the Proposal.
We are: -addressing only t the procre&mal matters addressed in this letter at this time because
we'do not believe the Proponent has demonstrated that he was. ehgxbla 1o submit the
Pmpesal for inclusion in the 2015 Proxy Materials, but we reserve the right to raise the
additional bases for exclusion.



GIBSON DUNN

Office of Chief Counsel
Division of Corporation Finanice
January 5, 2015

Page 3

the requirements of Rule 14a-8 and explained how he could cure the procedural deficiencies.
Specifically, as relevant here, the Deficiency Notice:

e stated the ownership requirements of Rule ”'I4a-'8(h):»

. .a;aplamed the-types of statemients or documentation necessary to-demonsirate

eneficial ownership under Rule 14a-8(b), including “a written staternent fron the
“*record” holder of your shares: {(usually a broker ora bank) verifying that you
«continuously held the reqtiired number of ‘Company shares for the one-year period
preceding and including No‘vembcr 22, 20147

= stated that fhie Fidelity Letter “is insufficient because it verifies ownership between
January 22; 2009 and November 18, 2014, rather than { ‘the one-year period
preceding and including November 22, 2014, the date the Proposal was submitted
10 the Company” and “because it does not state that the shares were held
continuously during the required one-year period™;

it'that, “[tf}o remedy these defects, you must obtain a new
of of hip: rifying your: continuous ownershlp ofthe reqmrcd
zmmber of t’:ampany s_hare for the one-year period precec inig and including
November 22, 2014, the date the Proposal was submitted to the Company”; and

» informed the Proponent that his response had to be postmarked or transmitted
electronically no later than 14 calendar days from the date on which the Proponent
recéived the Deficiency Notice.

See Exhibit B. The: Dﬁﬁmemy'ﬁﬂnqesalso includéd a copy of Rule 14a-8 and SEC Staff Legal
Bulletin No. ié&E’(Oct 18,20 LB 14F™). The Deficiency Notice was delivered to the
'}"mpanant wa FedEx at 8:51 am..on December 5,2014. See Exhibit C.

‘On December 16, 2014, the Propon:

mt responded to the Deficiency Notice by email with
information regarding the status of his purported attempts to cure the noticed procedural
deficiencies. The letter enclosed with the Proponent’s email (the “Response,” attached hereto
as E.:_{Igbi___) cured-one of the deﬁcwncxes identified in the Deficiency Notice by confirming
the Proponent's intent to hold the: required number of Company shares through the date of the
C‘ompaxiy- 's 2015 Annual Meeting of Stockholders. With respect to the deficiencies identified
in the Deficiency Notice regarding the Proponent’s continuous ownership of the Company’s
shares for the required one-year period, the Response stated:




GIBSON DUNN

-Dfﬁca of Chief Counsel
‘Divisic of ‘Corporation Finance

SeeExhx"bﬁtD

:Thesﬂeadlmem i'esp(mda the Deﬁewney Natwe passed on December 19 2014 : On

¢ ‘ty m ﬂns 'poszétioﬁmand our: aecmmzt currenﬁy holds
'he ( y has received no ﬁ;rther carrespandence

ANALYSIS

” Prﬂpusal M@y Be Excludai 'Under Rule 14a-8(b) And Rule 14&«8(1)(1) Because The
Requisite Eligibility To Submit The Proposal.

"The Company may exclude the Pmposal under Rule 14a-8(f)(1) because the Proponent did not
subatantx‘ eligibility tc ta subnnt the Preposal undet Rale 1 )1 by prom&mg 1he

ﬁany,” the Pmpanent
such) ; n.December 16, 2014 that
the proqes& of pro dmgﬂte requeswd proof the*p od;to umely subm:xt such
mb : ,As of today, the enly proo

respbnsxb for imw}xﬁg his or her éhgtbxl:ty to subml’t a pmposal to the c:ompany,” w?mch the
stockholder may do by one of the two ways provided in Rule 14a-8(b)(2).



GIBSON DUNN

,ae 'of Chief Counsel
i mn [ Carparatmn Finance

e date thg pmpasal is submittcd
'fect that 1denuﬁes the Spec1ﬁc date

| couhnuousty durin grthe reqmred one~ycar permd A 'See Exh}blt B

The Staﬁ?consxstent[y has granteé hp—acﬁmr :rehefto regxstrants whexe propanents have failed,
ety

11 tted»the prope)sal on September 24 2014 and deprte recemn clear

| deficiency notice, provided a broker letter that only. estabhshsd continuous
nership of company secutities for ane year asof September 26, 2014. The Staff concurred
in the exclusion of the proposal, noting that “the: ‘proponent appears to have failed to supply,




GIBSON DUNN

Office of Chief Counsel
Dmsmn of Corporation Finance
January 5, 2015

Page6

within 14 days of Starbucks® request, documentary support sufficiently evidencing that it
satisfied the minimum ownership requiirernent for thie one-year petiod as required by rule 14a-
8(b)* See a}m ﬁemeo, Ine. g:éllzerc) (avail. Jan. 10 2013) (letter from broker stating
owners}u‘” ] ane yfsar asof November 19,2012 was in ciefit to prove continuous

bet 2( 2012, the datc the pmposal was sulmntted))

Margan S’f ’
November 6 017 was msu&ierent ta pmve continwus ownershlp for onayear as of
Nnvemhcx:

(b‘riak‘et Ietter %mnngsownershxp‘f r the ysar pracedmg and mcludmg November 1‘7, 2009 was
in i mership-for propesal subnntted on November 19, 2009);

. Dec. 16, 2009) (resubmitting a proposal under a revised
ated one day to coincide with a broker letter confirming
Qst’aber 27, 2009 was' msufﬁc;ent tg pzove centmuous

e ny complied thh the Staff’s gmdance in SLB 14G by mfamng the Prepo:nent that the
deahty Letter “is insufficient because if verifies ownership bctwaen January. 22, 2009 and
November 18, 2014, rather than fmf the one-year period preceding and mcludmg November 22,

'2014 tlwdzte the Pmposal was submxtted to the Company” and “hecause lt does not state that

received affe “.the 14+ day deadlma fe:r respendmg to the Det‘crency Nonce, despxte the
Dcﬁcxemcy Notice’s clear instruction that the Proponent’s response had to be postmarked or
transmitted dectmmcally no later than 14 calendar days from the date on which the Proponent
received the Deficiency Notice. Therefore, the only timely proof of ownership provided by the
Proponent was the Fidelity Letter that accompanied the Proposal. This letter, dated November
18, 2014, contains only a brief statement that “Client has held 1,224 shares of the pesition BAC



GIBSON DUNN

Office of ("luef {Zumml
orporation Finance

ous ownershif ofCompany stwk a:nd lzavwa fom—day gap bemwzx \
14 'fhe l;ast day ef stoeknmatishlp addtessed in ﬂxe Fldehty Lemr and

‘Accordingly, consistent with the precedent cited above, the Proposal is excludable because,
despite receiving ﬁme&y and propet notice pursuant to Rule 14a-8(£)(1), the Proponent failed to.
supply, within 14 days of receipt. of the Company”’s request, documenitary support sufficiently
idencing that he continuously owned the required number of Company shares for the one--
yw period preceding and including the date the Proposal was submitted to the Company, as
required by Rule 142-8(b).

CONCLUSION

Based yponthe foregoing analysxs, we respectfully request that the Staff concur that it will take.
‘io action if the Company excludes the Proposal from its 2015 Proxy Materials pursuant to
Rule 14&-»8(1)} and Rule 14&8;

We would be happy to pmvxde you with any additional information and answer any guestions.
that you miay have regardin this subject. Correspondance mgarﬁmg tlns letter should be sent
to shareholderproposals@gibsondunn.com. If we can be of any furthe ra ‘ i
matter; please do not hesitate to-call me at (202) 955 8671 of Jennifer F

Company’ s Associate General Gmmsei and Assistant Corporate Sm:etary, at (980) 388-5022

.Sincerely,

Ronald O. Musller

‘Enclosures

-cc;  Jemmifer E. Bennett, ‘Bank of America Corporation
David C. Fischer



GIBSON DUNN

EXHIBIT A



Davip C. FISCHER

***FISMA & OMB Memorandum M-07-16™**

November 22, 2014
Qprpafam@e;am ary o
Hearst Tower OFFICE OF THE
214 North Tryon Stre -
NC1-027-20-05 NOV Z 5 2014

Charlotte NC 28@55 |
CORPORATE SECRETARY
Dear Corporate Secretary:

Please include the. following proposal in the proxy statement for the Company’s
2015 annual meeting:

“Bylaw Provision Regarding Attorney’s Fees in Stockholder Litigation

“RESOLVED, that the corporation’s bylaws be amended to include
the following:

“With respect.to any derivative action or other action
against the corporation or:any of its directors, officers;
underwnters, accountants, financial advisors, or atterneys,
in which wrongdoing is alleged for which the corporation
could be liable or with respect to which the corporation
might have an indemnification obligation, na stockholder or
former stockholder shall agree to pay, the corporation shall
have no authority to pay to any plaintiffs’ counsel, and no
plaintiffs’ counsel shall seek any legal fee, except a fee
determined for actual time expended, charged at reasonable
rates not exceeding those prevailing for ordinary commercial
htlgauon, as agreed between the cox:poratmn and plaintiffs’
counsel before commencement of the action, subject to
customary periodic rate increases, of which plaintiffs”
counsel shall advise the corporation in advance of any such
increase. Plaintiffs’ counsel shall provide the corporation,; at
least monthly, a report of the time expended each day by
each of its professionals in connection with the action during




the period reported upon, describing the activities in
reasonable detail and the dollar amount chargeable in
connection therewith, summaries of time and charges with
respect to each professional for such period and since
inception, and of eut—of-pocket expenses incurred during
‘such period and since inception. This provision cannot be
amended except by'afﬁrmatni% vote of holders of more than
80% of the corporation’s outstanding shares.”

In addition, please include the following statement in support of the proposal:

“Earlier this year,. the Delaware Supreme Court issued a
controversi de, s:om, ple holding valid a bylaw requiring a
1 fully sues a corporation to pay its defense
costs, Cntlcs li;he»ca.se- clalm that the risk of liability for a corporation's
legal fees will discourage stockholders from pursuing valid claims, but,
the debate perhaps overlooks what might be considered a significant
driver of speculative lawsuits, i.e., the percentage-of-recovery fee
arrangement betweer the stockholder and its counsel. This aspect of
' might be remedied by requiring
lawers to be pald on the same basis as defense counsel, i.e., based on
hourly billing rates,

“Such an arrangement would avoid the risk to stockholders
of being required to bear the corporation’s legal fees, yet put the
terms for payment of defense and plaintiffs’ counsel on equal
footing,”

Enclosed is a statement of my broker demonstrating my eligibility to submit
the proposal. Iintend to hold the securities through the date of the 2015
annual meeting.

Cordlally,

P ﬁc‘ TR

David C - E}-S\Jhﬁr



Page 11 redacted for the following reason:

**FFISMA & OMB Memorandum M-07-16***
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December 4, 2014

VIA OVERNIGHT MAIL
David C, Fischer

**FISMA & OMB Memorandum M-07-16""*

Dear Mr. Fischer:

I am writing on behalf of Bank of America Cotporation (the “Company™), which received
on November 24, 2014, your stockholder proposal entitled “Bylaw Provision Regarding
Attorney’s Fees in Stockholder Litigation” submitted pursuant to Securities and Exchange
Commissioén (“SEC”) Rule 14a-8 for inclusion in the proxy statement for the Company’s 2015
Annual Meeting of Stockholders (the “Proposal”).

The Proposal contains certain procedural deficiencies, which SEC regulations require us
to bring to your attention. Rule 14a-8(b) under the Securities Exchange Act of 1934, as
amended; provides that stockholder proponents must submit sufficient proof of their continuous
ownership of at least $2,000 in market value, or 1%, of'a company’s shares entitled to vote on
the proposal for at least one year as of the: date the stockholder proposal was submitted. The
Company’s stock records do not indicate that you are the record owner of sufficient shares to
satisfy this requirement. In addition, to date we have not received adequate proof that you have
satisfied Rule 14a-8’s ownership requirements as of the date that the Proposal was submiitted to
the Company. The November 18, 2014, letter from Fidelity Investments (the “Fidelity Letter”)
that you provided is insufficient because it verifies ownership between January 22, 2009 and
November 18, 2014, rather than for the one-year period preceding and including November 22,
2014, the date thie Proposal was submitted to the Company. In addition, the Fidelity Letter is
insufficient because it does not state that the shares were held continuously during the required
one-year period.

To remedy these defects, you must obtain a new proof of ownership letter verifying your
continuous ownership of the required number of Company shares for the one-year period
preceding and including November 22, 2014, the date the Proposal was submitted to the

‘Company. As explained in Rule 14a-8(b) and in SEC staff guidance, sufﬁcxent proof must be in
the form of:

(1) a written statement from the “record” holder of your shares (usually a broker or a
bank) verifying that you continuously held the required number of Company shares
for the one-year petiod preceding and including November 22, 2014; or

(2) if you have filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4 or
- Form 5, or amendments to those documents or updated forms, reflecting your
ownership of the required number of Company shares as of or before the date on
which the one-year eligibility period begins, a copy of the schedule and/or form, and
any subsequent amendments reporting a change in the ownership level and a written
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statement that you continiuously held the required number of Company shares for the
one-year period.

If you intend to demonstrate ownership by submitting a written statement from the
“record” holder of your shares as set forth in (1) above, please note that most large U.S. brokers
and banks deposit their customers’ securitiés with, and hold those securities through, the
Depository Trust Company (“DTC”), a registered clearing agency that acts as a securities
depository (DTC is also known through the account name of Cede & Co.). Under SEC Staff
Legal Bulletin No. 14F, only DTC participants are viewed as record holders of securities that are
deposited at DTC. You can confirm whether your broker or bank is a DTC participant by asking
your broker or bank or by checking DTC’s participant list, which is available at
http://www.dtcc.com/~/media/Files/Downloads/client-center/DTC/alpha.ashx. In these
situations, stockholders need to obtain proof of ownership from the DTC participant through
which the securities are held, as follows:

(1) If your broker or bank is a DTC participant, then you need to submit a written
statement from yourt broker or bank verifying that you continuously held the required
number of Company shares for the one-year period preceding and including
November 22, 2014,

(2) If your broker or bank is not a DTC participant, then you need to submit proof of
ownership from the DTC participant through which the shares are held verifying that
you continuously held the required number of Company shares for the one-year
period preceding and including November 22, 2014. You should be able to find out
the identity of the DTC participant by asking your broker or bank. If your broker is
an introducing broker, you may also be able to learn the identity and telephone
number of the DTC participant through your account statements, because the clearing
broker identified on your account statements will generally be a DTC participant. If
the DTC participant that holds your shares is not able to confirm your individual
holdings but is able to confirm the holdings of your broker or bank, then you need to
satisfy the proof of ownership requirements by obtaining and submitting two proof of
ownership statements verifying that, for the one-year period preceding and including
November 22, 2014, the required number of Company shares were continuously held:
(i) one from your broker or bank confirming your ownership, and (ii) the other from
the DTC participant confirming the broker or bank’s ownership.

In-addition, as discussed above, under Rule 14a-8(b) of the Exchange Act, a stockholder
must have continuously held at least $2,000 in market value, or 1%, of the Company’s securities
entitled to vote on the Proposal for at least one year as of the date the Proposal was submitted to
the Company and must provide to the Company a written statement of the stockholder’s intent to
continue ownership of the required number of shares through the date of the Company’s 2015
Annual Meeting of Stockholders. We believe that your written statement that you “intend to
hold the securities through the date of the 2015 annual meeting” is not adequate to confirm that
you intend to hold the required number of the Company’s shares through the date of the 2015
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Annual Meeting of Stockholders. To remedy this defect, you must submit a written statement
that you intend to'continue holding the required number of Company shates through the date of
the Company’s 2015 Annual Meeting of Stockholders.

The SEC’s rules require that your response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please address
any response to me at Bank of America Corporation, 214 North Tryon Street, Mail Code NC1-
027-18-05, Charlotte, NC 28255-0001. Alternatively, you may transmit any response by
facsimile to me at (704) 409-0350.

If you have any questions with respect to the foregoing, please contact me at (980) 683-
8927. For your reference, I enclose a copy of Rule 14a-8 and Staff Legal Bulletin No. 14F.

Sincerely,

& Asst. Corporate Seoretary

Enclosures
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. Rule 14a-8 — Shareholder Proposals

This section.addresses when a'company must include a shareholder’s proposal in its proxy statement
and identify the: proposal in its form of proxy: when the company holds an annual or special meetmg of
shareholders. In summary, in order to-have your shareholder proposal included onr-a company's proxy
card, and included along with any supporting statement in‘its proxy statement, you must be eligible-and
follow ceftain procedures. Under a few specific circumstances, the company is permitted to exclude your
proposal, but only after submitting its réasons 1o the Cammission: We structured this section in a
question-and-answer format so that it is-easier to understand. The referencesto*you” areto &
shareholder seeking to submit the praposal.

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement that
the-company and/or its-board of directors ‘take action, which you intend to present at a meeting of the
company's sharéholders. Your proposal should state’as clearly as possible the course of action that you
believe the company’ should follow. If your proposal is placed on the company's proxy card, the company
must also provide in the form of proxy means for shareholders to specify by boxes a chioice between
approval or disapproval, orabstention. Unless: otherwise indicated, the word “proposal” as used in this
section refers both to your proposal, and to your corresponding statement in support of your proposal (if
any).

(b) Question 2: Whe is eligible to submit a proposal, and how do | demonstrate 1o the company that | am
eligible?

(1) In-orderto be eligible to:submit-a propesal, you must have: continuously held at least $2,000 in
market value, or 1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal. You must continue to hold
those securities through the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name-appears in the
company's records as a shareholder, the company can verify your elxgubthty on its own, atthough
you will still have to pro\fudeihe company with a written statement that you intend to continue to
hold the seéurities through the date of the meeting of shareholders. However, if like: many
shareholders you are not a registered holder, the company. likely does not know that you are a
shareholder, or how many shares you. own. In'this case, at the time you submit your proposal,
you must prove your eilg‘bﬂlty tforthe-.company inone of two ways:

() The firstway isto submitto.the company.awritten statement frorm the “record” holder
of your securities (usually a broker or bank) verifymg that, at the time you submitted your
proposal, you continupusly held the securities for at least one year. You must also
include your own written statement that you intend to continue to hold the securities
through the date of the meeting of shareholders; or

(i) The second way 1o prove ownership applies only-if you have filed a Schedule 13D
(§240 13d-101), Schedule 13G (§240.13d<102), Form 3 (§249.103 of this.chapter), Form

4 (§249.104 of this chapter) andfor Form 5 (§249.105 of this chapter), or amendments to
those documents.or updated forms, reflecting your ownership of the shares as 6f or
before the date on'which the one-year eligibility period begins. if you have filed one of
these documents with the SEC, you may demonstrate your eligibility by submitting to the
company:

(A).A copy of the schedule-and/or form, and any subsequent amendments
reporting a change in your ownership level;



(B) Your written statement that you centinuously held the required number of
shares for the one-year period as of the date-of the staterent; and

(C) Your written statement that you intend to continue ownership of the shares
through the date of the company's annual or special meeting.

(c) Question 3: How many proposals may | submit? Each shareholder may submit no more than one
proposalto & company fora: particular shareholders! meeting.

(d) Question 4: How long can.my proposal be? The proposal, including.any:accompanying supporting
staternent, may not exceed 500 words:

(e) Question 5: What is the deadline for submitting a proposal?

(1).Jf you,are submitting your proposal for the company’s. annual-meeting, you can in most cases
find the deadline i last year's proxy statement. However, if the. company did not hold an annual
meetxng last year, or has changed the date of its: meetmg for this year more than 30 days from
eeting, you can usually find the deadline in one of the company's quarterly reports on
0- 49.308a of this chapter), orin shareholder reports of investment companies under
§270.30d=1 of this chapter of the Investment Company Act of 1940. In order to avoid controversy,
shareholders should submit their proposals by means, including electronic means, that permit
them to prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received atthe. company $ principal executive
offices notless than 120 calendar days before the date of the company's proxy statement
released to shareholders.in connection with the- prev:ous year's annual meeting. However, if the
company-did not hold an annual meeting the previous year, or'if the date of this year's annual
meeting has been changed by more than 30 days from the date of the previous yesr's meeting,
then the deadline is a reasonable time before the company begins to print and send its proxy
materials.

(3) If youare subriitting your proposal for a meeting of shareholders other than'a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print
and send its proxy-materials.

(f) Question 6: What if | fail to follow one of the eligibility or procedural requirements explained in answers
o Questions 1 through 4 of this section?

1) The company may exclude your proposal, but-only.after it has notified you of the problem, and
you have failed adequateiy to correct it. Within 14 calendar days of. recenvmg your proposal, the
company must notify you in writing of any procedural.or- eligibility defi ciencies, as'well as of the
time frame for yourresponse. Your response must be postmarked ‘or transmitted electronically,
no later than 14 days from the date you received the company’s notification. A company need not
provide:you such notice of & deﬁczency HFihe deficiency cannot be remedied, such as if youfail to
submit a proposal by the company's properly determined deadline. if the company intends to
exclude the proposal, it will later have to make a submission unider §240.14a—8 and provide you
‘with-a copy under Question 10 below, §240. 14a-8(j).

(2) If yourfail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be' permitted to exclude all of your proposals from
its proxy materials for any meeting held in thie following two calendar years.



(9} Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be
excluded? Exceptas otherwise noted, the burden is on the companyto-demonstrate that it is entitied to
exclude a proposal,

th) Question 8; Must | appear personally at the shareholders® meeting to présent the proposal?

(1) Eitheryou, or.your representative who is.qualified under state law'io present the proposal on
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting
'yourself or send a:qualified representative to the meeting in your place, you should make sure
that you, or your representative, follow the proper state law procedures for attending the meeting
and/or presentmg your proposal.

(2) if the-company holds its shareholder meeting in whole or in part via electronic media, and the
companypermits you or your representative to:present your proposal via such media, then you
may appear through electronic media rather than traveling to the meeting to appear in person.

(3) If you-or your qualified representative fail to appear-and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for
any meetings held in:the following two calendar years.

(i) Question 9: If | have complied with the procedural requirements, on what other bases may a company
‘rely to exclude my. proposal?

(1) Improper under state law: If the proposal is not-a proper subject for action by shareholders
under the laws of the jurisdiction of the company's organization;

Note to paragraph {i)(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on-the company if approved
by shareholders. In our'experience, most proposals that are cast as recommendations or
requests that the board of directors take specified action are proper under state law.
Accerdmgly, we will assume thata. proposal drafted-as a recommendation or suggestion
is proper unlessithe company-demonstrates otherwise.

(2) Violation.of faw: If the: proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;

Note to paragraph ()(2)- We will not apply this basis for exclusion to permit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law
would result in-a violation of any state or federal law.

{3) Violation of proxy niles: If the proposal.or supporting. statement is contrary to-any-of the
Commiission's proxy rules, including §240.14a-9, which prohibits materially false or misleading
statements.in proxy soliciting materials;

{4) Parsonal grievance; special interest: If the proposal relates to the redress of a personal claim
or grievance against the company or any other person, or if it is designed to result in a benefit to
you, or to further:a personal interest, which is not shared by the cther sharetiolders at large;

(5) Relevarice: if the proposal relatés to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5. percent of its
net earnings and gross sales for its most recent fiscal'year, and is not otherwise significantly
related to the company's business;

(6) Abserice of power/authority: If the company would lack the power or authority to implement
the proposal;



(7 Management finctions: If the proposal deals with-a matter relating to the company’s ordinary
business operations;

(8) Director elections: If the proposal:
(i) Would disqualify 2 nominee who is standing for-election;
(i) Would remove a director from office before his or her term-expired;

(iii) Questions the competence, business judgment, or character of one or more
nominees or-directors;

(iv) Seeks to include a specific individual in the company's proxy materials for election to
the board of directors; or

(v) Otherwise could affect the outcome of the upcoming election-of directors.

(9) Confticts with company's proposal: If the proposail directly conflicts with one of the company's
own proposals to be submitted to shareholders at the same meeting;

Note to paragraph (i)(9): A company's submission to the Commission under this section
should specify the points of conflict with the company's proposal.

(10) Substantially implemented: If the company has alfeady substantially implemented the
praposal;

Note to paragraph (i)(10): A company may exclude a shareholder proposal that would
provide an advi isory vote or-seek future advisory votes to approve the compensation of
executives as disclosed pursuant to ltem 402 of Regulation S—K (§229 402 of this
chapter) or any successor 10 em 402.(a “say-on:pay vote”) or that relates to the
frequency of say-on-pay votes, provided that in the. most recent shareholder vote
required by §240.14a-21(b) of this chapter a single year ( i.e., one, two, of three years)
received approval of a majority. of votes cast on the matter and the company has adopted
a-policy on the frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast inthe most recent shareholder vote required by §240.14a-21(b) of
this chapter.

(11). Duplication: If the proposal substantially duplicates ancther proposal previously stibmitted to
the company by another proponent that- will be included in the company's proxy materials for the
same meeting;

(12) Resubmissions: If thé proposal deals with substantially the same subject matter as:another
proposal or proposals that has or have been previously included in the company's proxy materials
within the preceding 5 calendar years, a company may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(i) Less than 6% of the vote onvits last submission to shareholders if proposed twice
previausly within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three
times or'more previously within the preceding 5 calendar years; and



{13) Specific amount of dividends: 1f the proposal relates to specific amounts of cash or stock
dividends.

(i) Question 10: What procedures must the company follow if it intends to exclude my proposal?

(1) i the company intends to exclude a proposal from its proxy materials, it must file its reasons
with:the Commission:no later than 80 calendar days before it files its definitive proxy staterhent
arid form of proxy with the Commission. The company must simultaneously provide you with-a
«copy of its:submission. The Commission staff may permit the-.company to make-its submission
later than 80 days before the company files its definitive proxy statement and form of proxy, if the
company demonstrates good cause for missing the-deadline.

(2) The ‘company must file six paper copies of the following:
(i) The proposal;

(il) An explanation of why the company believes that it may exclude the: proposal which
should, i possible, refer to the most recent applicable authority, such as prior Division
letters issued under the nle; and

(iii) A supporting opinion of counsel when such reasons are based on matters of state or
foreign law.

(k) Question 11: May 1 submit my own statement to the Commission responding to the company's
arguments? Yes, you may submit a response, but it is not required. You should fry to submrtany
response to U, with-a copy to the: company, as-soon:as possible after the company makes its
submission. This'way, the Commission staff will have time to consider fully your submission before it
issues its response, You should submit six paper copies of your respofise.

() Question 12: If the company includes my shareholder proposal in its proxy materials, what information
about me must it include along with the proposal itself?

(1) The:company's proxy statement must include your name and address, as well as the number
of the company’s voting securities that you hold. However, instead of providing that information,
the company may instead include a statement that it will provide the information to shareholders
promptly upon receiving an oral or written request.

(2) The:company is not responsible for the contents of your proposal or supporting statement.

(m) Question 13: What can'l do if the company includes in its proxy statement reasons why it believes
shareholders should not vote in favorof my proposal, and | disagree with some of its statements?

(1) The company may elect to includein its proxy statement reasons why it believes shareholders
should vote against your preposa! The company is allowed to make arguments reflecting its:own
point of view, justas you may express yourown point of view in'your proposal's supporting
stateément.

(2) However, if you believe that the.company's. opposition to-your proposal contains materially
false or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should
promptly send to the Commission staff and the cornpany a letter explaining the reasons for your
view, along with-a copy of the company’s statements opposing your proposal. To the extent
possible, your letter should include specific factual information-demonstrating the inaccuracy of
the company's:claims. Time permitting, you may wish to try te work out your differences with the
company by yourself before contacting the Commission staff.



(3) We require the company to send you a copy of its statements opposing your proposal before it
sends:its proxy materials, sothat you may bring to our attention any materially false or misleading
statemnents, under the following timeframes:

(iY Iour nesaction response réquires that you make revisions to'your proposal or
‘supporting statement as: a condition to requiring the company to include it in its proxy
materials, thenthe-company must grovide you with a copy of its oppasition statements no
laterthan:5 calendardays:after the company receives:a:copy of your revised proposal; or

(ii) In all other cases, the company must provide you with a copy of its opposition
statements nolater than 30 calendar days before its files definitive.copies of its.proxy
statement and form of proxy under §240.14a-6.
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 underthe Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division™). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the “Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counse! by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin
This bulletin is part of a continuing effort by the Division to provide

guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

» Brokers and banks that constitute “record” holders under Rule 142-8
(b)(2)(i) for purpases of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

« Common errors shareholders can avoid when submitting proof of
ownership to companies;

o The submission of revised proposals;

» Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

s The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No, 14, SLB




No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No, 14E,

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must-have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hald the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intént to do so.t

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S, companies,
hOWeVer, are beneficial owners, which means that they hold their securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners-are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting .a written statement “from the “record’ holder of [the] securities
(ususlly a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder-held the required amount of securities
continuously for at least one year.2

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’” securities with,
and hold those securities through, the Depository Trust Company (“DTC"),
a registered clearling agency dcting as a securities-depository. Such brokers
and banks are often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities depos:ted with DTC by the DTC participants. A company.
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s

securities and the number of securities held by each DTC participant on that
date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8



In The Hain Celestial Group, Inc, {Oct. 1, 2008), we took the position that
an introducing broker could be ccns&dered a “record” holder for purposes of
Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, 'such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custady of customer funds and securities. & Instead, an introducing broker
engages another broker, known as a “clearing broker, to hold custody of
client funds and securmes, toclear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not, As introducing brokers
generally ‘are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
‘accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants; the company.is:unable to verify the positions against its own
or its transfer agent’s records or-against DTC's securities position listing,

In light of guestions we have received following two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion. of registered and beneficial owners .in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brekers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in acompany’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
‘result, we wilt-no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this-approach is
consistent with Exchange-Act Rule 12g5-1-and a 1988 staff no-action letter
addressing that rule,2 under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears-on the shareholder list as the sole registered
owner of securities deposnted with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b}(2)(|) We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that v;ew

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can conifirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which is
currently available on the Internet at
http:/fwww.dtce.com/downloads/membership/directaries/dtc/alpha.pdf.




' What if a shareholder’s broker or bank is not on DTC’s participant list?

The shateholder will need to obtain pronf of ownership from the DTC
participant through which the securities are held, The shareholder
should be able to find out-who this DTC participant is by asking the
shareholder’s broker or bank.2

If the DTC participant knows the shareholder’s broker or bank’s
| noldings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a- 8(b)(2}(l) by abtaining and submnttmg two proof
~ of pwnership statements y nf‘ying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank
confirming the shareholder's: ewnership, and the other from the DTC
participant confirming thie broker or bank’s-ownership.

How. will the staff process no-action requests that argue for exclision on
the basis that the shareholdérs proof of ownership'is not from & DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder’s proof of ownership is riot from a DTC participant only if
the company's netice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors sharcholders can avoid when submitting proof of
jownership to comparies

In this section, we describe two common errors shareholders make when
submitting proof of ownership far purposes of Rule 14a-8(b)(2), and we
provide guidance on-how to avoid these errors.

First; Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or-she has “cgntmuously held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added), 10 we note that many: proof of ownership
letters do not satvsfy this: requwement because they do not verify the
shareholder's beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving-a gap between the date of the verification and the date the proposal
is'submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one-year period preceding the date of the proposal’s submission.

Second, many letters fail Lo confirm: coritinuous ownership. of the securities,
This can occur whien a broker or bank submits a letter that confirms the
shareholder’s beneficial ownersmp only-as of a specified date but omits any



reference to continuous ownership for a one-year period,.

We recognize that the requirements: of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required

verification of ownership as of the date they plani to submit the proposal
using the following format:

“As. of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number
of securities] shares of [company name] [class of securities], "1k

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder's broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a'shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to.a proposal or supporting statement.

1. A shareholder submits a timéw proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals, Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting a revised propoesal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not-in-viclation of the one-proposal limitation in Rule 14a-8
(€).42 If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to-a proposal before the company
submits its no-action reguest, the company can choose whether to accept
the revisions. However, this guidance has led some.companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised

- proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make
clear that a company may not ignore a revised proposal in this situation.42

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to.a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
aceept the revisions, However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and



submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the sharehiolder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is
submitted. When the Commiission has discussed revisions to proposals 4 it
has not suggested that a revision triggers a requirement to provide proof of
ewnershxp a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her]
promise-to hold the required number of securities through the date of the
meeting; of: shareho!ders, then the company will be permitted to-exciude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held in the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised proposal.2

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for w:thdrawmg a Rule
14a-8 no-action request in SLB Nos, 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn; SLB No.
14C states that, if each sharehiolder has designated a lead individual to act
on its behalf and the company is able to-demonstrate that the individual is-
authorized to act on behalf of all of the proponents; the company need only
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.

Because there is norelief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we:
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides:a letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on
behalf of each proponent identified in the company’s no-action request,i&

F. Use of email to transmit our Rule 14a-8 no-action responses to
- companies and proponents

To date, the Division has transmitted copies of our Rule 142-8 no-action
responses, including copies of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to:accelerate delivery of staff responses to companies and



proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
praponents to include email contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.

Given the availability of our responses and the related correspondence on

~ the Commission's website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not-the
correspondence we receive from the parties. We will continue to post to the
Commission‘s website copies of this correspondence at the same time that
we post our staff no-action response;

1 See Rule 14a-8(b).

2 Foran eXplanatlon of the types of share ownership in the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] (“F’roxy ‘Mechahics. Concept Release”), at Section IL.A.
The term “beneficial owner” does not have a uniform meanirk) underthe
federal securities laws. It 'has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registéred owners aré not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Ruie 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Reléase No, 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term‘beneficial owner’ when used in the context of the proxy
rules,. and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it'would for certain other purpose[s] under
the federal securities faws, such as reporting pursuant to the Williams
Act.”).

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is described in Rule
14a-8(b)(2)(ii).

4 PTC holds the deposited securities in “fungible bulk,” meaning that there
are no spedifically identiflable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number-of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor - owns:a pro rata interest in the shares in which the DTC
participant hasa pro rata interest. See Proxy Mechanics Concept Release,
at Section 11.8.2.a.

S See Exchange Act Rule 17Ad-8.



& See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (“Net Capital Rule Release”), at Section II.C.

L See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010) In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the

) jecting beneficial owners or on any DTC securities
pos;tlon hstmg, nor was the mtermediary a DTC participant.

& Techne Corp. (Sept. 20, 1988).

2 1In addition, if the shareholder’s broker is an introducing broker, the
sharehiolder’s account statements should include the elearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
ILC.(iii). The clearing broker will .generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means. of same-day delivery.

4L This format is acceptable for purposes of Rule 14a-8(b), but it is not
mmandatory or exclusive.

12 p¢ such, it is not appropriate fora company to send a notice of defect for
multiple propoesals under Rule 14a-8(c) upon receiving a revised proposal.

13 This position will apply to all proposals submitted after an initial proposal
but before the company's deadline for receiving proposals, regardiess of
whether they are explicitly labeled as “revisions” to an initial proposal,
unfess the shareholder affirmatively indicates an intent to submit a seconcl‘
additionat proposal for inclusion in the company’s proxy materials. In that
case; the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(F)(1) if it intends to exclude either proposal from its proxy
raterials. in reliarice .on Rule 14a-8(c). In light of this gu:dance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow tayne Christenser Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a .company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable:under the rule.

1 See, e.4., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

12 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the propesal is submitted; a proponent who does not adequately
‘prove ownership in connection wath a proposal is not-permitted to submit
another proposal for the same 'meeting on a later date.

18 Nothing in this staff position has-any effect on the status of any



shareholder proposal that is not withdrawn by the proponent or its
authorized representative.

http://www.sec.gov/interps/legal/cfsibl4f.htm
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GIBSON DUNN
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From: Verizon “**FISMA & OMB Memorandum M-07-16***
Sent: Tuesday, December 16, 2014 2:37 PM

To: Johnston, Erin L - Legal

Subject: Stockholder proposal

Dear Ms. Johnston--
Please see attached letter re my BAC stock ownership.

Cordially,
/DCF



DAvID C. FISCHER

**FISMA & OMB Memorandum M-07-16*"*

December 16, 2014

BY EMAIL erin.johnston@bankofamerica.com
AND ORDINARY MAIL

Erin L.C. Johnston,

Senior Vice President, Assistant General
Counsel & Assistant Secretary

Office of the Corporate Secretary
NC1-027-18-05

214 N. Tryon St.

Charlotte NC 29255

Dear Ms. Johnston:

Regarding your letter of December 4, 2014, on December 11, I requested an advice from
National Financial Services, LLC, the clearing broker for Fidelity Brokerage Services, LLC, with
respect to my continuous ownership for at least one year before and including November 22,
2014 of 1,224 shares of Bank of America Corporation (“BAC”) common stock. I was told today
that the request is still being processed.

Regarding the adequacy of the statement in my November 22, 2014 letter of my intention to own
the shares through the date of the annual meeting, I note that the statement tracks the language of
Rule 14a-8(b)(2)(i), but I am happy to confirm that I intend to continue holding the required
number of BAC shares through the date of BAC’s 2015 Annual Meeting of Stockholders.

Cordially,

N

David C. Fischer



GIBSON DUNN

EXHIBIT E



From: Verizon **EISMA & OMB Memorandum M-07-16***
Sent: Tuesday, December 23, 2014 1:40 PM

To: Johnston, Erin L - Legal

Subject: Stockholder proposal

Dear Ms. Johnston:

Further to my December 16 letter, here is the response I received regarding my ownership of
BAC stock. Although it confirms my stock ownership through December 16, it comes from the
introducing broker, rather than the clearing broker as I had requested. I will continue to try to
obtain confirmation from the clearing broker.

Cordially,
David C. Fischer



Personal Investing P.O. Box 770001 - F- ’-
Cincinnati, OH 45277-0045 % ’de ' A

IMYVESTMENTS

December 16,2014

David C. Fischer

**EISMA & OMB Memorandum M-07-16***

Dear Mr. Fischer:

Thank you for contacting Fidelity Investments. This letter is in response to your recent
request for information regarding your shares of Bank of America (BAC). I appreciate the
opportunity to respond.

Please accept this letter as written confirmation you bought 400 shares of BAC on August 30,
2004, which brought your total shares to 1,224 shares. There has been no activity in this
position and your account currently holds 1,224 shares of BAC.

I hope you find this information helpful. If you have any questions regarding this issue or
general inquiries regarding your account, please contact a Fidelity representative at 800-544-
6666 for assistance.

Sincerely,
Maria Giordullo

Client Services Specialist

Our File: W923417-11DEC14

Fidelity Brokerage Services LLC, Members NYSE, SIPC.



