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UNITED STATES

SECURITiES AND EXCHANGE COMMISSION
WASHINGTON D.C 2054

Ronald Mueller

Gibson Lunn Crutcher LLP

shareholdeiproposalsgibsondunn.com

Re Bank ofAmerica Corporation

Incoming letter dated January 2013

March 122013

Ii/IiIIIiIRIt//fl/It/i

13000733

Dear Mr Mueller

This is in response to your letters dated January 2013 and February 212013

concerning the shareholder proposal submitted to Bank of America by the AFSCME

Employees Pension Plan We also have received letter from the proponent dated

February 42013 Copies of all of the correspondence on which this response is based

will be made available on our websiteat http/Iwww.sec.gov/divisions/corpfin/cf

noactionll4a-8.shtml For your reference brief discussion of the Divisions informal

procedures regarding.shareholder proposals is also available at the same website address

Enclosure

cc John Keenan

AFSCME Employees Pension Plan

jkeenana1cme.org

Sincerely

TedYu

Senior Special Counsel

DMON
cORPORATON rINANcE

Act _______
Section

Rule ______
Public

Availability



March 122013

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Bank ofAmerica Corporation

Incoming letter dated January 2013

The proposal requests that the board appoint committee to explore extraordinary

transactions that could enhance stockholder value including but not limited to an

extraordinary transaction resulting in the separation of one or more of the companys

businesses. The proposal defines an extraordinary transaction as transaction for

which stockholder approval is required under applicable law or stock exchange listing

standard

There appears to be some basis for your view that Bank of America may exclude

the proposal under rule 14a-8iX3 as vague and indefinite We note in particular your

view that in applying this particular proposal to Bank of America neither shareholders

nor the company would be able to detennine with any reasonable certainty exactly what

actions or measures the proposal requires Accordingly we will not recommend

enforcement action to the Commission ifBank of America omits the proposal from its

proxy materials in reliance on rule 14a-8i3 In reaching this position we have not

found it necessary to address the alternative basis for omission upon which Bank of

America relies

Sincerely

Adam Turk

Attorney-Adviser



DIVISION OF CORPORATI FINANCE

INFORMAIJ PROCEDURES REGARDING SHAREROLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 t17 CFR24O14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with aliareholder proposal

under Rule .14a-8 the Divisions.staff considers the infonnatiàn furnished to it by the Company

in support of its intºzitionto exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents rºpresentativØ

Although Rule 14a-8k does not require any communications from hareholders to the

Commissions staff the staff will always.consider information concerning alleged violations of

the statutes administered by the COmmissionincluding argument as to whether or notactivities

proposed to be.taken would be violativeof the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffis informal

procedures andprnxy review into formal or adversary procedure

ltis important to note that the stafFs and Commissions no-action rÆponsesto

Rule 14a-8j submissions reflect only informal views The determinationsteached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such aàa US District Court can decide whethera company is obligated

to include sharehokler.proposals in its proxy materialS Accordingly discrtionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of a.company from pursuing any rights he or she may have against

the company incourt should the management omit the proposal from the companys proxy

material
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On January 2fl we submitted 1ettr the No-Action Ruest on tehaIf ofour client

Bank of America Corpuraion the Compaity% iotifymg the staff crtthe of

Corporation Finanee t1ie1ta of the Sanidec imd Exohan Comnss1on the
Commission that The umpany mteial to Omit om it proxy statement and fon of proxy for

its2013 Annual Me Stetho14erscofleotively the 2013 1atials
stokhokler proposal the Propoat and statements iri support ofreceiVel fnuri the

AFSCME Eniplo PenSIun elan the Proponent mgarluig the oxcation of $tobolder

Value Committee to expiore extraordirimy transactions mcluduigtransaetipns resulting lxi the

separa1ki.fo.eur omyhesss
The No-Action Request indinated our belief that the Proposal could be excluded the 2013

Proy Materials pursuant to Bmile l4a7 and t4o-iX3 Specifically tha Proposal may be

excluded under

Rule 14a-8i7 because the Proposal is riot limited to matters mvolving significant

pohy issues but uistead rejates at least in part to non-exliaordinary fransations as

ta.terba bee intepr ..1 lie SttafF

Rule l4a-8iX1 because its use of the term extraordinary transactiofi suggts
alr.nveadonand

Srüs.eiiy Daflas nvei-Oa.bi i1qngKog London LöSAsØes Murlith Mew York

Orasge cbUflY PIo AIo Paris San RaiciO -Sào Pujo Siqgapore Washtnton aç
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material term but tils to suftltcotly dçseiibe the substantive provisions of those

.deAnes

Or Febflxarj 420 the a. bmk a.leuetto the Safl.ieondm gto the Np-Sio

the Bonse Lattefl Lu heltesponse LeUcrt the Pipponent asserts that the Pzoposal

focises s4yonntraotdinar3r uansactioi3s with thnseeri4 ordtnaq business The Respoizse

Letter Thie staSs tharnetther the asotetl clause nor the supporting statpment the

psa1J trges Bank of Amcneato uadsrtdke particular kind cfextrauslmazytausactioaor

restricts the types of efraotary transactios the Z$ockhdlder Value Qnunittee tght

qsjd

lbFrtpesul May BtZxdi$ed Th.dcr Rule I4a4Q7 Benuse TtIeals With

MttcnRelati Th tIeComp.ftOr4iiary Itualiess Oparations

The Proposal requests The 1rnnatlon of Stoekhal4erYalue Committee the Board ito

explore extraordinary treosactions that corffd enluwec stockholder value including bUt-riOt

badied to an extraordinary transection reshiting in the sepamtlon plane or more of BACs
businesses the resolved clause stS extraorriwary transa4iont Is atransaction fox

4jcj stoekhelderqpprova istsqittd tutr appJ1 it law ostockexgeIist.m .g stunr

not awerC otthe Sttzvw dettt Sgatslransactt on Is an etaordinawsnsaØti

fox purposes of Thile l4a-lflfl 7ont hesisthat die transacton reaplrcs stockholder

ppmvaL hi3elease No 3412fl9 Q4ov 22 976 tkCoxumissloaecphextlf determined sot

to amend Rule l4a8Yttik adopt that type ofbright bite test At that time in detexmlSg

whether to evaluate the signifiance of buthness matter imder Rule l4a8i7 baseon

whether board approval of an notion was itqwred it was noted that the applicability of the

flandar.d would vary base4 on apitcable law and coxpomtlons gcwerxnng documents sici

delegadon pimotkes and thei would hereibre be no coinstency it applying such standard

it

ThEe ojise Lettefs discussIon ofthe St pqjd oldo Vale Qmndtt ce explothig t.possthihty

of acqUiring another company demonstes that-a stockholder approval standard does not

Igait the scope of the Proposal to signlfteant matters for pwposes of Rule 14a-8CiX7 As stated

mUte No-Action Requesç at Ibotnote and zpizsaly confirmed on page OldIe Rzspon5e

LeUer one type otrartsa000n that wonidreqinre stockholder approval 4nNew York Stork

Bscbangelrstmg standards and thus waild thU within the scope of the Irroposals definluon of

traotdiay transaettontqoul4 bea small aeqitititaunvoMug the issuatce cfls little as

tWo reent of the Compants outstanding stock but not lrtvolvmga ci4ige of control ox the

Company Given the breadth of transaet4rns that the Response Letter
stps

would be witbw the

scope of the Stockholder Value Committees mandate even teatisaction that requires

stockholder approvahinder NYSE lihfl$ standa solely it fr$j ajnepdmcflt tO
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to be othe view that based on the predenj cited the NoAction ReqUest the Prosal

properly be ec1uded under Rule 14a4I7 because is not bmite4 matters u1voliang

significant polley issuebu1 Instead telatm least in part to non-extraodiary transaotlons as

that term has been mterpretedbyihe Staff Tulular Corp avaIL 1o. 50Ostaff concurred

in the pxoposaP exelusknt DotIng that theprnposal apprars to relato in parttO nno

In addItI diaeusse4.bc1o its pert
statementS are direte4 at qrdlnaq business transaetions The Staff pre4maty hs concinted that

even though proposal ma reference sigutReant policy issue when tli tbmst and focus ofthe

projosa1 as demonstrated ts suprtmg statements ra an ordinai b4mesa niat$er the

proposal properly maybe ecbed under Rule 14a-817 Geiwrallieettte Ca aafl.

Ian lt 2005 cncurring in exclusion under Rule 14a-81X7 and iiotn that althoughibe

proposal utiors executive compensation the thrust and fcs of the pmposÆlis on the

ordiuaiy business matter of the jiatuft presentation and content of prog4iirjimg and film

piroductiOn

IL ProosaLI-ciudbkiderRuIe i4a43Becuse 11 Usa 0.1 The ii

ar1ansaciiottsP Akeniative 4nd Inc MAttiQn

The Response Letter teinfetces ur vlewtiiatthe Pcoposal properly may be excluded bessise

netberthe at oldersvetn on the prposal nor the company in nnlementing
the prOposal

ifadopted would heb1e to determine with anyreasonable certainty exactly vhat ctiofl5 or

urthe proposal terirures taftcal Bnl fl Sept I5 24 14B

flie Respise l4teraz gues thiUbe Prapaeat is c.mab le-tatbeprepo- come dered

ffampden Eancorp Jnc a-vaiL Sept 20124 wlncbasked that ns.boarm bl114te

avenues to cithance sbareholder value thinugh an extraozlinary tinsactpi Ieuad here es

transaction not in the ordinary course ofbuuiess eperatlons including bus ntglinuted to selling

or merging Hampdon autcoxp with another lusiitiuiron Consistent wit the focus of the

resolution the supporting statement In 11npn Bancop addtessed only single type of

transaction stating that the only lable alternative for maximizing shareholder aIuc isi merge

or sell the

ncontrast the posal near rn .als.aaale 4fthO1pany or

The only type oft nsnction specifically addressed in the Prnposal is 4in for snnr
eparatton ofone or more oftheCompanys besiueases Similarly the statements iii support

of The Proposal never addrts esaleoft1ue Company or subsiestially all of ItS assets eM kistead

address only downsizing trsnsaotiofls 4oin of wonderful assets 4iat az languishlng

inside large banks sbrmkmn the Compan and reducing org zationaI4onipteity These

r..Otinfl are in thetypeaofatioita
cncoflipSsS41

by the term
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%aEaoMii.rssaetiot as ft4 in --L ans ltJu slh4rptonfrastto Hamp4eis

bnco stskhalders wonid not1 able to tell whartype of saetmns the Proposal is

aiÜg
Letr.uestirnt czSt oth dtc411 ofone ormore

businesses Is not inainsistent with the definitthn of irnsryimns4tionQrthg two

Delawaie eases The Response later ctta Icaft fregnmn 431 McI 1rZ74 4DL Ct lflhl

statistttjn one case Delaware stbel4 1ha at eltholdet approval tbr sale of

assets coflstTMtutug 51% Qttheeotpcnhlolts assets 49%offtstnenue aS 524% oftts

oraUng Meontefllowevez tone examistltr rizç deelsion in 4zit is llealt the

decision was based on other ftctma relevant to that ransa4ion The eo$t m24er etted Gimbel

SJkn Co Inc i16 2d 59914 Cli 1974 oUter case also in the Response

LaSe as setdg forth the following stw4ard on stn disposition of aus1ness zeqinresstotthIden.
If sale isofasset_StWy15ttfeopetien ofthe .orporatianand.ia

out of the ottary and substantially affects the existence sod purpose of the

corporati
Sn ft Is beyaii4 th ofthe

Ultector

4p4ngthis tho eourtiii jpph flhattheprpose4 s$e ofa companys

Canadian business required StockIioJ approval wider Delawwz law loweveç the court based

that decision on many foutoa other than the percentage of assets mvemie and operating income

lesis zeferred to In the Response Letter tpattkular the couztnored 4t the sale pfthe

Caraflan business IblInwed scnes gf other subsiantial asct sales and $wotved thç companys

Only renizintug incoine.prmduchrg theflity Set Katz 431 ASdat 1215 court Iljrffier

esplaisd that the particular bosmess being sol4 constituted the companrs entift business

operation in Canada and allegedly Utoted the companySJ only $ncome produdag

facffitydunng thepast fnyeait The oowt tintimed the extent to idiich the cofnDatiy\vaS

ft.--y pa nton tail hem salt

ft
Canadian bus iadea.ps.Jn 1978 of SZ94fl00 the pS

from the Iiinnerl States husmesse in that year was only S770A04 In 1919 the

Canadian business profit was $3while the loss of the Uhited States

businesses was $M4000 Put1hermore us 1980 while the Canddzan business

profit was $53OMAQ the corporate loss in the United States $45003000

Mid while these figures maybe sOinewbtitdlsttrted by the allocittion of overhead

tpeasesatidtax es sigeificam

It at ivsa tua the ton-it noted die puepo..oflbespftl3ebutessbt

Katz-was to embark on the manufacture ofplastic tunis Iwluch repr4sents radical

departure from compaays histodeally successihi line of business IS at 1216

.-Aewrug the thnsaionk $rattansfojm4.-e evc lox the onpany
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nli..thankount $I O1d nd1y djffeyet the type

Thansaetzscrlbed in riposaL and hgtatemei

reexc1udab1c under Ride I4a-83 when vague and Inconsistent langage in the

proposal xeference alternative s1andaeds auth that ieithers 1hoIders 4arthe company

wouJLbe able In determiffe vlth aiy eaSob1o ertwnty exactly that a4Unns cr

measures ihe proposal re4UtreS As demonstited above he transactlon$ described lAi the

toposa1 x4 Its suppoitln stateinenf ere nconsstent th the es of naactiona

covered by the defined terth ex1iac41nary transaction that refetenct4l in the

Proposal Thus we conthine to iewtbePmjiosa1 as prperlP excIudabI tinder

biLe 1483
UI The Proposal Is Etciudable Under Rule 14a8Q Because Rehc On An

Eitcnial Set Of uidelma But Fails To Sufficienty Descnb$ The Substantwe

Prov1ions OfleCitidliI4

Letter jbel jJivan.fl..var1o uspoieiitiai .... FfrrnS itis

umealxstic to expect that all ttusactions in which stkholder approval nghtbe required must

Orcotild be described within $OGvord to4kho1det proposal 1he ac$ thaftlro roponent has

scletta4a standard that is dIcu1t to 4esczlbe does uiuieve it crThs obligation-to pivsenta

proposal that stocldolders cafl undcrstau Tor dotst zebeve the Propnentm proviWng any

description of tenilihat is eritical to an imderstandmg of what the Stocchoklcr Value

omeuestedto ex1O The mpc.nefl.instea asdiscusac ai.vett it

th respect to the asset percentage àtou bih the Pn.poncatrel. eretteiag the 51%

gure mJCa itis alsu woth noting that the Cciurt ofChancery lia
iteutifiedJCaer as

eviatingj fromthe statutory atIJ language in amafted way Hoilingr me

UoIJmgur Int4 Inc 88 A2d 34 318 jd Cb 2004 and as thcJ only

ease finding assets wordi less than 60% of companys value to be taubstanitally all the

eômpanys asscts rd at 385 n77 In H9Uiflgerllle Delaware Cout ofChaneery

emphasized that the phrase substantially all 4oes not mean apprcvxnately
half lcL at

36

We are not arguing as sugestdmth ponc Letter that the 4posai nust idenntJnw

the stnckbohder approval standard wquld apply to every possible trof transaptzon but only

that the Proposal or snpiotd statement muSt deseriho the appic1e standard since

stoelhldcrs cannot be
Vresunied to Jntw-the type of transactions at require stockholder

approval under applicdblc law orstock esehange litng standards pages and of the

o-Mtin eques1 we provide-rn Ies than 4t wordS detailed dqscrption the types of

isactton thatrequire stockholder apprval under Delavare law 4n4 NYSE listing
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wothatdhat ntuzthcr oft nS 1ins-ande-nce... that at mien wassedb the

stodththder approval standaid setforth in file ProposaL Moreovar thq eedezas cited by the

Proponent demonstrate that when proposal is propeAr coqfiüed tots auttons tbat raise

szdt1eant potty lssue many stockholders In lwstnodzffirdty iapra rIy deszibmg those

natiens.tn teas than 5th wordt It- iiotimrealtetieb -epsfl

YmlythepnSletscitein th Na.ActhnRefl demtnss that .4e need to or
desr4lt kfl tWIM in stookhalder proposal apUs çve when the n4axitmq be umplex
EnAT4flzc naIl Feb4 142010 recast detMat axc StatF4oncmted kite

ztlSon oVa proposal that lonajit repoEt disclosing amonR other ltez paner4s used

for graswkgots lobbying communications asdefinedM 26 GEE 96A911ffl Kohl Carp

avaiL Mar 132001 ameurrmg with the exolusloaof pin ateqiSfogimplententauon qf

the SM000 Social Aavountabshty Standart bomthe CewWil oBeo4omicnorines As

with the ftell Jne avail Mar 302012 precedent cltedm the No-cthflequest the types of

tansaclions thattequire stacliboldet apptonl undarapphcable law and $ing standards are

senital apect of the Proposal and many stocithdldea4maDrnot be thinTh$r with the requirements

and would nut be able to determine the requireutcilts based on the iangu$e of the proposal

we contnue to be ofthe view that the bnposaLptopedymaybe excludetunder

niei4atRX3-

CONC1USJQT

upQwtkforegoi anal% and the mpanys1 Action Req si we pffi fly

zaqus-sttht the Stq3coneur that It will take no action ifthe Company ltthe Proposal

-tmz us 2013 Proxy Materialt

We wouldbe-happyto provide you with an dflotthonattond amwcr anrquedic

thet you may have regarding thussubject Coftespondtn regar4ing Th letter shouhi be sent to

shateboldesproposalsglbsondtmn.com If we can be bf
arty twther as tattz this matter

please do not hesitate to call meat 202 9%-8671 oraennubr Bernie the belpanys
Oseral Oouusel and Assistant Corporate Secretary atasgi ThB-502L

ices 174

IennLf. Bennett Bank of Amçrlca Corpoea-n

Charles Iurgoms AFSCME Employees I4nsfctt Plan
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February 2013

VIA EMAIL shareho1derpropsassec.gov
Securities and Exchange Conmission

Division of Corporation Finance

Office of Chief Counsel

100F Street NE

Washington DC 20549

Re Stockholder proposal of AFSCME Employees Pension Plan request by Bank of

America Corp for no-action determination

Dear Sir/Madam

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934 the

AFSCME Employees Pension Plan the Plan submitted to Bank of America Corp

rBank of America or the Company stockholder proposal the Proposal

asking Bank of Americas board to appoint committee the Stockholder Value

Committee to explore extraordinary transactions that could enhance stockholder

value including but not limited to an extraordinary transaction resulting in the

separation of one or more of Bank of Americas businesses and to report on the

analysis to stockholders no later than 120 days ther the 2013 annual meeting of

stockholders

In letter dated January 2013 the No-Action Request Bank of America

stated that it intends to omit the Proposal from its proxy materials being prepared for

the 2013 annual meeting Bank of America claims that it may exclude the Proposal

pursuant to Rule l4a.8i7 as relating to Bank of Americas ordinary business

operations and Rule 14a-8i3 on the ground that the Proposal is materially false or

misleading

As discussed more fully belowBank of America has not met its burden of

establishing its entitlement to rely on either of those exclusions Accordingly we

respectfully ask the Division to decline to grant the relief requested by the Company

American Federation of State County and Municipal EmployeesAFL-CIO
TEL 202 775-8142 FAX 202 785-4606 625 LSeLWn.DC2O036-5687
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The Proposal

The Proposal states

Resolved that stockholders of sank of America Corp BACurge that

The Board of Directors should promptly appoint committee the

Stockholder Value Committee composed exclusively of independent

directors to explore extraordinary transactions that could enhance stockholder

value including but not limited to an extraordinary transaction resulting in the

separation of one or more of BACsbusinesses

The Stockholder Value Committee should publicly report on its findings to

stockholders no later than 120 days after the 2013 Annual Meeting of

Stockholders

In carrying out its evaluation the Stockholder Value Committee should avail

itself of such independent legal investment banking and such other third party

advisers as the Stockholder Value Committee determines is necessary or

appropriate in its sole discretion

An extraordinary transaction is transaction for which stockholder approval is required

under applicable law or stock exchange listing standard

The Pronosal Does Not Deal With Bank of Americas Ordinary Business Onerations

Because it locuses Solely on Extraordinary Transactions Which Transcend

Ordina Business

Bank of America arguesthat it is entitled to exclude the Proposal in reliance on
Rule 14a-8i7 which allows omission of proposal if it deals with matter relating to

the companys ordinary business operations Bank of America offers several arguments

in support of its claim that the Proposal deals with ordinary business none of which has

merit

First Bank of America urges that the Proposal relates to non-extraordinary

transact ons and that the Staff has consistently viewed such non-extraordinary

transactions as supporting exclusion This argument ignores the plain language of the

Proposal The resolved clause unambiguously asks that board Stockholder Value

Committee explore extraordinary transactions that could enhance stockholder value

including but not limited to an extraordinary transaction resulting in the separation of one

of more of BACs businesses emphasis added The resolved clause defines an

extraordinary transaction as one requiring stockholder approval

Despite the Proposals clear language Bank of America claims that the Proposal

relates to non-extraordinary transactions because it includes within the scope of the
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Stockholder Value Committees review type of transaction an extraordinary

transaction resulting in the separation of one or more ofBACs businesses that would

never qualify as an extraordinary transaction because such transaction would not

require stockholder approval This overstates applicable law A1thouh it is true that

small divestitures and spin-offs do not generally require stockholder approval merger

or sale of all or substantially all of companys assets does require stockholder approval

under Delaware law

Delaware courts have used multi-factor analysis incorporating both quantitative

and qualitative considerations in determining whether an asset sale requires shareholder

approval Gimbel Sianal Cos. 316 A.2d 599 Dcl Ch 316 A.2d 619

1974 In one case Delaware court held that stockholder approval was required for

sale of assets constituting 51% of the corporations assets 44.9% of its revenues and

52.4% of its operating income Katzv Bregman 431 A.2d 1274 Del Ch appeal

refused sub nom Plant Indus Katz 435 A.2d 1044 Del 1981 The Proposal clearly

contemplates that only divestitures that rise to an extraordinary level would be within the

purview ofthe Stockholder Value Committees analysis and for that reason the

Proposal is limited to extraordinary transactions

In related argument Bank of America contends that the only types of

transactions consistent with the Proposals supporting statement would be divestments

simplifying the Companys business and downsizing No-Action Request at Though

the supporting statement suggests that larger size may contribute to greater risk and make

management more challenging ntither the resolved clause nor the supporting statement

urges Bank of America to undertake particular kind of extraordinary transaction or

restricts the types
of extraordinary transactions the Stockholder Value Committee might

consider The Plan believes that Bank of Americas board is in the best position to

evaluate possible extraordinary transactions and report to stockholders on that analysis

and the Proposal reflects that openness Depending on the circumstances the Stockholder

Value Committee might consider for example the possibility of acquiring or merging

with another company with high-quality operations management or systems which could

then be used to reduce risk and streamline perafions Depending on the structure of and

consideration paid for such transaction stockholder approval could be required

qua1iiing the deal as an extraordinary transaction

Bank of America relies on language in the Proposal referring to enhancing

stockholder value to draw parallel to proposals involving maximization of
shareholder value that were allowed tobe omitted But the excludable maximize

stockholder value proposals in the determinations cited by Bank of America are easily

distinguished from the Proposal because they explicitly or implicitly encompassed non

extraordinary transactions One proposal submitted at Central Federal Corp Mar
2010 asked the board to explore strategic alternatives to maximize value including one

or m9re extraordinary transactions such as sale or merger the Staff concluded that the

language of those proposals was sufficiently broad to bring in non-extraordinary
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transactions Another proposal at Telular Corp Dec 2003 explicitly included non-

extraordinary transactions within the board committees mandate

Where proposal does limit its focus strictly to extraordinary transactions

however exclusion is inappropriate That principle is reflected in the recent Staff

determination in Hampden Bancorp Inc Sept 2012 The proposal submitted to

Hampden Bancorp asked that the board explore avenues to enhance shareholder value

through an extraordinary transaction defined here as transaction not in the ordinary

course of business operations including but not limited to selling or merging Hampden

Bancorp with another institution Hampden Bancorp argued among other things that

the proposal implicated the companys ordinary business operations due to its discussion

of shareholder value maximization The proponent countered that the plain language of

the resolved clause limited the proposals coverage to extraordinary transactions The

Staff declined to grant relief

In sum the Proposal does not deal with Bank of Americas ordinarybusiness

operations Its scope is explicitly limited solely to extraordinary transactions subject

the Staff has consistently found to transcend ordinary business The focus on

extraordinary transactions requiring stockholder approval means that by definition the

Proposal does not address day-to-day nimuigement matters or complex subjects unsuited

for stockholder consideration Accordingly the Plan respectfully urges that exclusion of

the Proposal in reliance on the ordinary business exclusion is inappropriate

The Proposals Clear Focus on Extraordinary Transactions Means That Both

Stockholders and Bank of America Can Tell What the Proposal Seeks to Do

Bank of America claims that the Proposal is excessively vague and thus

excludable pnrsuanvto Rule 14a-8i3 as materially false or misleading Specifically

Bank of America urges that purported conflict between the supporting statement and

the resolved clause renders the Proposal misleading and thus excludable based on the

false premise that the supporting statement focuses exclusively on asset divCstitures and

downsizing As discussed above the supporting statement and the resolved clause are

consistent in that they both refrain from promoting any particular extraordinary

transaction Therefore there is no conflict between the Proposals sipporting statement

and its resolved clause and no basis for exclusion pursuant to Rule 14a-8i3

Bank of America also contends that the Proposal defines key term
extraordinary transactionby reference to an outside standard without explaining that

standard Giveii the various potential transactional forms it is unrealistic to expect that all

transactions in which stockholder approval might be required must or could be described

within 500-word stockholder proposal The absence of bright-line standard under

Delaware law for when stockholders must approve sale of all or substantially all of

corporations assets would compound the difficulty of that task Stockholders voting on
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the Proposal would understand that the Proposal asks Bank of America to analyze and

report on larger transactions the Company might undertakenot run-of-the-mill small

asset divestitureswith view toward maximization of stockholder value

Bank of America has not met its burden of establishing its entitlement to exclude

the Proposal in reliance on either of the bases it cites in theNo-Action Request

Accordingly we respectfully ask that the Companys request for relief be denied

We appreciate the opportunity to be of assistance in this matter If you have any

questions or need additional information please do not hesitate to contact me

Very truly yours

cŁ Ronald Mueller

Gibson Dunn Crutcher

BMuelleraibsondunn.Com

sharebolderproposals@eibsondunn.com
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Office of Chief Counsel

Division of Corporation Fmance

Securities and Exchange Commission

.100 Street N.E

Wiishhigton DC.20549

Re Bank cfAmerica Corporation

Stockholder Proposal ofAFSCME Employees Pension Plan

Securities Exchange Act of1934Rule 14a-8

Lath.es and Gentlemen

This letter is to inform you that our client Bank of America Corporation the Company
mtends to omit from its proxy statement and form of proxy for its 2013 Annual Meeting of

Stockholders collectively the 2013 Proxy Materials stockholder proposal the

Proposal and statement in support thereof the Supporting Statement received from the

AFSCME Employees Pension Plan the Proponent

Pir toRule 14a-8j we have

filed this letter with the Securities and Exchange Commissionthe

Commission no later than eighty 80 calendar days before the Company

intends to file its definitive 2013 Proxy Materials with the Commission and

concurrently sent copies of this correspondence to the Proponent.

Rule 14a-8k and Staff Legal Bulletin No 14D Nov 2008 SLB 14D provide that

stockholder proponents are required to send companies copy of any correspondence that

the proponents elect to submit to the Commission or the staff of the Division of Corporation

Finance the Staff Accordingly we are taking this opportumtyto mform the Proponent

that if the Proponent elects to submit additional correspondence to the Commission or the

Staff with respect to this Proposal copy of that correspondence should be furmshed

concurrently to the undersigned on behalf of the Company pursuant to Rule 14a-8k and

SLB 14D

russels Century City Dfl Denver Dubai Hong Kong London LosAngeles Munich New York

Orange County Palo Alto Paris San Francisco Sªo Paulo. Singapore- Washington D.C
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THE PROPOSAL

The Proposal states

Resolved that stockholders of Bank of America Corporation BACurge

that

The Board of Directors should promptly appoint committee the

Stockholder Value Committee composed exclusively of

independent directors to explore extraordinary transactions that could

enhance stockholder value including but not limited to an

extraordinary transaction resulting in the separation of one or more of

BACs businesses

The Stockholder Value Committee should publicly report its

findings to the stockholders no later than 120 days after the 2013

Annual Meeting of Stockholders

In carrying out its evaluation the Stockholder Value Committee

should avail itself of such independent legal investment banking and

such other third party advisers as the Stockholder Value Committee

determines is necessary or appropriate in its sole discretion

An extraordinary transaction is transaction for which stockholder approval

is required under applicable law or stock exchange listing standard

copy of the Proposal as well as related correspondence from the Proponent is attached to

this letter as Exhibit

BASES FOR EXCLUSION

We hereby respectfully request
that the Staff concur in our view that the Proposal may

properly be excluded from the 2013 Proxy Materials pursuant to

Rule 14a-8i7 because the Proposal deals with matters related to the Companys

ordinary business operations and

Rule 14a-8i3 because the Proposal is impermissibly vague and indefinite so as to

be inherently misleading
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BACKGROUND

The Proposal urges the Companys Board to appoint Stockholder Value Committee to

explore transactions that could enhance stockholder value including through divestments

involving the separation of one or more of Companys businesses The Proponents

Supporting Statement asserts that the goal of the Proposal is to reduce risk simplify the

business and maximize the value generated by the assets

The Companys Board is committed to enhancing stockholder value and has actively pursued

strategy to implement the goals that the Proposal would attempt to encourage Since

January 2010 under the Boards oversight the Companys management has pursued

strategy to simplify the Companys business reduce risk and enhance the productivity and

value of the Companys assets and operations by aligning the Companys core operations

along two customer-focused lines of business institutional customers and individual

customers and by divesting non-core business units and assets that do not support its

strategy The achievements under this progran to date include the following

Simpler Streamlined Company Since the beginning of 2010 the Company has completed

more than 20 non-core asset sales as part of an overall strategy to streamline the Company

and focus on serving its core customer groups These actions have generated more than $60

billion in liquidity and reduced risk-weighted assets by more than $60 billion As result

the Company is leaner simpler to manage and less risky than before the financial crisis

Reduced Risk During the last three years the Company has significantly improved its risk

management culture as evidenced by substantial improvements in consumer and commercial

credit quality and decreases in market and counterparty credit risk From the end of 2009 to

the end of the third quarter of 2012 risk-weighted assets were down $368 billion or 23

percent net charge-offs were down $5 billion or 55 percent and the companys provision

for credit losses was down $13.8 billion or 89 percent

Dramatic Improvements in Capital and Liquidity The Company has significantly

improved its balance sheet by increasing capital and liquidity to record levels and reducing

long-term debt From the end of 2009 to the end of the third
quarter

of 2012 the Company

has nearly doubled the amount of Tier common equity available to absorb potential losses

and increased its Tier common capital ratio to record 11.41 percent At the same time

Global Excess Liquidity Sources have increased 74 percent and long-term debt has been

reduced by 35 percent The result is stronger Company better positioned to deal with

economic uncertainty
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These efforts have included among other actions the following specific transactions

On February 42011 the Company announced that it was exiting the reverse

mortgage origination business and moving the units operational resources into other

critical areas serving customers

On June 2011 the Company announced that it has completed the sale of the

lender-placed and voluntary property
and casualty insurance assets and liabilities of

Balboa Insurance Company and affiliated entities to QBE Insurance Group

On August 15 2011 the Company announced that it had agreed to sell its credit card

business in Canada to TD Bank Group and that it plans to exit its credit card

businesses in the U.K and Ireland

On September 2011 the Company announced reorganization of management that

aligns the Companys operating units with its core customer groups

On August 13 2012 the Company announced that it had agreed to sell its

international wealth management businesses based outside of the U.S to Julits Baer

Group

On January 72013 the Company announced that it had signed definitive agreements

to sell the servicing rights on approximately million residential mortgage loans

serviced for Fannie Mae Freddie Mac Ginnie Mae and private label securitizations

including approximately 232000 loans classified as 60 day delinquent first

mortgage loans

As evident by the foregoing background discussion including transactions and divestments

described above none of which have required stockholder approval under Delaware law or

applicable rules of the NYSE the Proposal is unnecessary as the Company and the Board are

already pursuing the strategy described in the Proposal

ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8i7 Because It Deals With

Matters Related To The Companys Ordinary Business Operations

The Proposal may be omitted pursuant to Rule 14a-8i7 because as described above the

types of transactions addressed in the Proposal relate to the Companys ordinary business

operations Rule 4a-8i7 permits company to omit from its proxy materials

stockholder proposal that relates to the companys ordinary business operations

According to the Commissions release accompanying the 1998 amendments to Rule 14a-8
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the term ordinary business refers to matters that are not necessarily ordinary in the

common meaning of the word but instead the term is rooted in the corporate law concept

providing management with flexibility in directing certain core matters involving the

companys business and operations Exchange Act Release No 40018 May 21 1998 the

1998 Release In the 1998 Release the Commission stated that the underlying policy of

the ordinary business exclusion is to confine the resolution of ordinary business problems to

management and the board of directors since it is impracticable for shareholders to decide

how to solve such problems at an annual shareholders meeting and identified two central

considerations that underlie this policy As relevant here one of these considerations is that

tasks are so fundamental to managements ability to run company on day-to

day basis that they could not as practical matter be subject to direct shareholder

oversight

The Proposal ifadopted would require that the Company appoint Stockholder Value

Committee of independent directors to explore transactions to in the Proposal as

extraordinary transactions that could enhance stockholder value including. the

separation of one or more of Companys businesses The Staff has previously

determined that proposals calling for company generally to seek to enhance stockholder

value or requesting that company explore the divestment or spin-off of one or more

businesses fall within companys ordinary course of business For example in Telular

Corp avail Dec 2003 stockholder proposal requested the appointment of committee

of independent directors to explore strategic alternatives for maximizing shareholder value

for companys stockholders including but not limited to sale merger spinn-off

split-off or divestiture of the or division thereof The Staff concurred in

the proposals exclusion noting that the proposal appears to relate in part to non-

extraordinary transactions Similarly in Central Federal Corp avail Mar 2010
stockholder proposal requested the appointment of committee of independent directors

with authority to explore strategic alternatives for maximizing shareholder value including

the sale or merger of the company While the proposal referred to the sale or merger of the

company the proposal was not limited to those transactions and instead encompassed any
number of actions short of an extraordinary corporate transaction The Staff concurred that

the proposal could be excluded under Rule 14a-8i7 noting that the proposal appears to

relate to both extraordinary transactions and non-extraordinary transactions

See also F/1h Third Bancorp avail Jan 17 2007 proposal requesting the board to

engage the services of an investment banking firmto propose and evaluate strategic

alternatives that could enhance stockholder value including merger or sale of the

company Bristol-Myers Squibb Company avail Feb 22 2006 proposal urging the

board to retain an investment bank to explore strategic alternatives to enhance the value

of the company including possible sale merger or other transaction for any or all

assets of the company and report to stockholders on course of action to maximize
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The Proposal is substantially similar to the proposal in Telular because it calls for the

appointment of committee to explore extraordinary transactions that could enhance

stockholder value including but not limited to an extraordinary transaction resulting in the

separation of one or more of Companys businesses As demonstrated by Telular the

responsibility of the Committee called for by the Proposal is not limited to extraordinary

transactions because transaction resulting in the separation of one or more of

Companys businesses is an ordinary business matter similar to spiun-off split-off

or divestiture of the or division thereof Moreover just as the reference to

sale or merger in Central Federal Corp did not remove that proposal from the scope of the

ordinary business exclusion under Rule 14a-8iX7 the fact that the Proposal defines

extraordinary transaction in way that includes merger or acquisition that would require

stocitholder approval under Delaware law2 does not prevent the Proposal from being

excludable under Rule 14a-8i7 since the transactions expressly referenced in paragraph

of the Proposal and in the Supporting Statement include transactions such as divestments

simplifying the Companys business and downsizing that fall within the scope Of the

Companys ordinary business.3

That the Proposal encompasses ordinary business transactions is also evident from the

overall focus of the Proposal including its Supporting Statement In addition to the

Proposals reference to transactions resulting in the separation of one or more of

Companys businesses the Supporting Statement also urges various strategic alternatives

to address the Companys size and complexity Specifically it cites views suggesting that

the Company should undergo restructuring in order to shrink be downsized and

reduce organizational complexity However the discussion does not at any point in either

the Proposal or the Supporting Statement advocate strategic alternative involving

merger with another company In fact by expressing concern with the Companys size and

complexity and criticizing the Companys growth through acquisitions that the Supporting

stockholder value NACCO Industries Inc avail Mar 29 2000 proposal related to

retaining an investment bank to explore alternatives to enhance company value including

sale merger or other transaction

As discussed in Part II of this letter the Proposal also defines extraordinary transaction

to include stock issuance transactions that Staff precedent have not found to raise

significant policy issues

This is in contrast to proposals addressing only the sale or merger of the company which

the Staff has not found to be excludable See e.g First Franklin Corp avail Feb 22

2006 finding that proposal to engage the services of an investment banking firm to

take all necessary steps to actively seek sale or merger was not properly excludable

Allegheny Valley Bancorp Inc avail Jan 2001 declining to approve exclusion of

proposal to retain investment bank in order to solicit offers for the companys stock or

assets
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Statement characterizes as disastrous the Proposal and Supporting Statement make clear

that mergers and acquisitions are not the type of transaction that is intended to be explored by

the Stockholder Value Committee Similarly while the Proposal addresses transactions

resulting in the separation of one or more of Companys businesses it does not at any

point advocate the sale of all or substantially all of the Companys assets

It is precisely the role of the Board of Directors of the Company to take steps to maximize

stockholder value As discussed above in the Background section the Board continually

oversees the Companys strategic activities for the benefit of the stockholders including

transactions involving the separation of one or more of the Companys businesses as well as

the streamlining and restructuring of various parts of the Company As such these strategic

alternatives are central part of the Companys ordinary business operations Thus despite

the Proposals use of the term extraordinary transaction the clear overall focus of the

Proposal and Supporting Statement is on non-extraordinary transactions The Proposal may
therefore be excluded under Rule 14a-8iX7 Cf Walt Disney Co avail Dec 152004

concurring in the exclusion of proposal because although the proposal mentions

executive compensation significant policy issue the thrust and focus of the proposal is on

the ordinary business matter of the nature presentation and content of progranirning and film

production

The Staff has consistently granted no-action relief pursuant to Rule 14a-8i7 where

stockholder proposal relates to transactions that constitute part of the companys ordinary

business operations even when the proposal addresses both ordinary and extraordinary

courses of action Accordingly because the Proposal specifically addresses transactions that

fail within the Companys ordinary business the Proposal is excludable in its entirety under

Rule 14a-8i7

II The Proposal May Be Excluded Under Rule 14a-8i3 Because It Is

Impermissibly Vague And Indefinite So As To Be Inherently Misleading

Rule l4a-8i3 permits the exclusion of stockholder proposal if the proposal or supporting

statement is contrary to any of the Commissions proxy rules including Rule 14a-9 which

prohibits materially false or misleading statements in proxy soliciting materials The Staff

consistently has taken the position that stockholder proposal is excludable under

Rule 14a-8i3 as vague and indefinite if neither the stockholders voting on the proposal

nor the company in implementing the proposal ifadopted would be able to determine with

any reasonable certainty exactly what actions or measures the proposal requires Staff

Legal Bulletin No l4B Sept 15 2004 SLB 14B.4

See also Dyer SEC 287 F.2d 773 781 8th Cir 1961 appears to us that the

proposal as drafted and submitted to the company is so vague and indefinite as to make

it impossible for either the board of directors or the stockholders at large to comprehend
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The Proposal Ic Excludable Because Its Use Of The Term Extraordinary

Transactions Suggests Alternative And Inconsistent Actions

The Proposal is excludable under Rule 14a-8i3 because its ambiguous and inconsistent

language provides for alternative interpretations but fails to provide any guidance as to how

the ambiguities should be resolved Specifically the Proposal requests the appointment of

Board Stockholder Value Committee to explore extraordinary transactions and includes

definition of extraordinary transaction but the Proposal and Supporting Statement use

the term extraordinary transaction to refer to transactions that are different from and

inconsistent with the types of transactions encompassed by the definition of extraordinary

transaction referenced in the Proposal

The Proposal defines an extraordinary transaction as transaction for which stockholder

approval is required under applicable law or stock exchange listing standard The Company

is Delaware corporation and under the Delaware General Corporation Law DGCL
stockholder approval for corporate transactions is required only with respect to

merger or consolidation involving the corporation and in which the corporation is

not the surviving entity or

the sale or other disposition of all or substantially all of the assets of corporation

Under the rules of the New York Stock Exchange NYSE which is the stock exchange on

which the Companys common stock is listed stockholder approval is required only for

precisely what the proposal would entail Capital One Financial Corp avail Feb

2003 concurring with the exclusion of proposal under Rule 14a-8i3 where the

company argued that its stockholders would not know with any certainty what they are

voting either for or against Fuqua Industries Inc avail Mar 12 1991 concurring

with exclusion under Rule 14a-8i3 where company and its stockholders might

interpret the proposal differently such that any action ultimately taken by the

upon implementation the proposal could be significantly different from

the actions envisioned by shareholders voting on the proposal

DGCL Section 251 Under Section 251f approval of corporations stockholders is

not required if the corporation is the surviving entity iithe corporations outstanding

shares are not changed as result of the transaction and iii either no shares are issued

in the transaction or the securities issued do not represent more than twenty percent of the

shares outstanding before the transaction

DGCL Section 271
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certain transactions that result in the issuance of common stock.7 Thus the standards

referenced in the Proposals definition of extraordinary transaction encompass mergers the

disposition of all or substantially all of the Companys assets and certain issuances of

securities

In contrast to the types of transactions encompassed under the Delaware and NYSE
standards referenced in the Proposal the Proposal expressly states that extraordinary

transactions include transaction resulting in the separation of one or more of

Companys businesses The Supporting Statement further elaborates on the types of

transactions that the Proponent wishes the Board committee to evaluate stating that the

Proponent wants the Board to consider strategic alternatives that would be designed

reduce risk simplify the business and maximize the value generated by the companys

assets The Supporting Statement further cites assertions that wonderful assets are

languishing inside banks and calls for restructuring large banks and for the Company to

be downsized or shrink to reduce its organizational complexity

The type of transaction specifically referenced in the Proposal the separation of one or

more of Companys businesses i.e divestment or spin-off is very different from

the type of transactions encompassed by the Delaware and NYSE standards referenced in the

Proposal The sale or disposition of one or more businesses would not involve merger or

change of control would not constitute all or substantially all of the Companys assets and

would not require the issuance of Company securities Likewise the transactions described

in the Supporting Statement would not require stockholder approval under Delaware law and

NYSE Listed Company Manual Section 312.03 Specifically stockholder approval is

required only to

issue common stock or securities convertible into common stock to related parties if

the securities exceed or can be converted into securities that exceed one percent of

the Companys outstanding stock or in some cases only if the securities exceed or

can be converted into securities that exceed five percent of the Companys

outstanding stock

issue common stock or securities convertible into common stock in any transaction

if the number or voting power of the securities equal or exceed or can be converted

into securities that equal or exceed twenty percent of that outstanding before the

issuance of such stock or securities or

issue securities that would result in change of control of the Company

In addition to the three categories listed above Section 312.03 which is entitled

Shareholder Approval also cross-references the requirement in Section 303A.08 to

obtain stockholder approval for equity compensation plans We do not believe these

matters involve transaction
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NYSE rules In fact as discussed in the Background section above under the Boards

oversight the Companys management has explored and implemented numerous transactions

involving the disposition
of one or more of the Companys businesses as well as

restructuring the Companys operations and simplifying its organizational structure and

none of these transactions have required stockholder approval

Correspondingly if the Companywere to explore transactions for which stockholder

approval is required under applicable law or stock exchange listing standard those

transactions would not be the type described in the Proposal and Supporting Statement and

would not address the goal expressed in the Supporting Statement that the Company divest

some of its businesses or shrink downsize or simplify the business in some way

In short contrary to the definition of extraordinary transaction referenced in the Proposal

the transactions described in the Proposal and the Supporting Statement are not transactions

for which stockholder approval is required under applicable law or stock exchange listing

standard Thus the Proposals specific reference to transaction resulting in the

separation of one or more of Companys businesses i.e divestment or spin-oft and

the transactions described in the Supporting Statement are inconsistent with the definition of

an extraordinary transaction that is provided in the Proposal

Given the internal inconsistencies in the use of the term extraordinary transaction in the

Proposal stockholder voting on the Proposal would not be able to know with any

reasonable certainty what type of transactions the Stockholder Value Committee would be

required to explore or whether stockholders subsequently would be required to vote to

approve such transactions.9 Stockholders would not know whether the Proposal is

advocating the exploration ofl mergers dispositions of all or substantially all of the

Companys assets or the issuance of securities for which stockholder approval is required

Specifically merger combining the Company with another company would have the

opposite effect of downsizing or simplifying the Companys business selling all or

substantially all of the Companys assets would be more extreme than merely shrinking

or downsizing of the Company as the Supporting Statement advocates and would result

in the liquidation of stockholders investment in the Company and transactions

involving stock issuances that are identified in the NYSE rule either are unrelated to the

concerns in the Supporting Statement or in the case of the issuance of stock issued in an

acquisition would have the opposite effect from what is described in the Supporting

Statement

It could be material to stockholder being asked to vote to authorize exploration of

strategic transactions whether any such transaction would be required to be submitted to

stockholders for ultimate approval The Proposals ambiguity as to this issue contributes

to its inherently misleading nature



Office of Chief Counsel

Division of Corporation Finance

January 2013

Page 11

under NYSE Listed Company Manual Section 312.03 or the spin-off sale or other

disposition of one or more discrete businesses or assets to downsize shrink or simplify the

Company for which no stockholder vote is required under Delaware law or the NYSE

rules

Just as stockholders would be confused as to the nature of the transactions intended to be

included in the definition of extraordinary transaction the Company itself would face

significant uncertainty in seeking to implement the Proposal if the Proposal were to be

adopted Should the Company adhere to the Proposals stated definition of extraordinary

transactions the proposed committee would have to explore options to enter into merger

negotiations with another company pursue sale of all or substantially all of the Companys

assets or issue securities under Section 312.03 of the NYSE Listed Company Manual

Conversely should the Company consider the example provided in paragraph of the

Proposal or the transactions discussed in the Supporting Statement the committee would

have to explore and report on the Companys options with respect to separation of one or

more of Companys businesses plan for restructuring ways to shrink or

downsize the Company and actions to reduce organizational complexity in order to

improve risk identification Given the wide disparity between the transactions that would

be encompassed by the definition referencing applicable Delaware law and NYSE rules

versus the transactions described in the Proposal the Company the Board and the requested

Stockholder Value Committee would have to guess what types of transactions are to be

subject to the Proposal Thus due to the internal inconsistencies in the Proposal and

Supporting Statement the Company cannot determine with any reasonable certainty exactly

what actions or measures the requires see SLB 14B and the Companys

implementation of the Proposal could be significantly different from the actions envisioned

by voting on the see Fuqua Industries Inc avail Mar 12

1991

The Staff consistently has concurred that proposals are excludable under Rule 14a-8i3
when vague and inconsistent language in the proposal references alternative standards such

that neither stockholders nor the company would be able to determine with any reasonable

certainty exactly what actions or measures the proposal required For example in Verizon

Communications inc avail Feb 21 2008 the Staff concurred with the exclusion of

proposal attempting to set formulas for short- and long-term incentive-based executive

compensation where the company argued that because the methods of calculation were

inconsistent with each other it could not determine with any certainty how to implement the

proposal See also Prudential Financial Inc avail Feb 16 2007 concurring with the

exclusion of proposal requiring stockholder approval for certain senior management

incentive compensation programs because the proposal contained key terms and phrases

which were susceptible to differing interpretations Safescript Pharmacies Inc avail Feb

272004 concurring with the exclusion of proposal that requested that all stock options

granted by the company be expensed in accordance with Financial Accounting Standards
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Board guidelines where following such guidelines expressly allows the to adopt

either of two different methods of expensing stock-based compensation Northrop Corp

avail Mar 1990 concurring with the exclusion of proposal that requested the

immediate appointment of director but provided no guidance as to which particular

appointment method would be required out of those that were legally permissible

As with the precedent cited above due to the Proposals vague and inconsistent use of the

term extraordinary transaction neither the stockholders voting on the nor the

in implementing the ifadopted would be able to determine with any

reasonable certainty exactly what actions or measures the requires SLB 14B

Accordingly as result of the vague and indefinite nature of the Proposal and consistent

with Staff precedent the Proposal is impermissibly misleading and therefore excludable in

its entirety under Rule 14a-8iX3

The Proposal Is Excludable Because It Relies On An External Set Of
Guidelines But Fails To Sufficiently Describe The Substantive Provisions Of
The Guidelines

The Proposal is excludable under Rule 14a-8i3 because it defines extraordinary

transaction by reference to an external standard and fails to describe sufficiently the

substantive provisions of the external standard As the Staff has found on numerous

occasions without definition or description of an external standard in the proxy statement

the Companys stockholders cannot be expected to know what defined term encompasses

or to make an informed decision on the merits of the Proposal

Here the Proposals reference to an extraordinary transaction as transaction for which

stockholder approval is required under applicable law or stock exchange listing standard is

comparable to other proposals where the Staff has concurred that unexplained terms that rely

on references to statutory provisions or stock exchange listing standards are impermissibly

vague For example in Cardinal Health Inc avail July 2012 the company argued that

it could exclude as vague proposal requesting that the chairman be director who is

independent from the company as defmed in the New York Stock Exchange listing

standards The company noted that without an explanation of the New York Stock

Exchanges listing standards in the proposal or the supporting statement stockholders would

not be able to determine the standard of independence that would be applied under the

proposal that they were being asked to vote upon The Staff concurred that the proposal

could be excluded noting that neither nor the company would be able to

determine with any reasonable certainty exactly what actions or measures the proposal
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requires See also WeliPoint Inc avail Feb 24 2012 recon denied Mar 272012

concurring with exclusion of similar proposal

In Dell Inc avail Mar 30 2012 the Staff concurred in the exclusion of proposal that

would allow stockholders who satisfy the SEC Rule 14a-8b eligibility requirements to

include board nominations in the companys proxy noting that the quoted language

represented central aspect of the proposal and that many stockholders may not be familiar

with the requirements and would not be able to detennine the requirements based on the

language of the proposal In ATT Inc avail Feb 16 2010 recon denied Mar 2010
the Staff concurred in the exclusion of proposal that sought report disclosing among

other items used for grassroots lobbying communications as defined in 26

CFR 56.4911-2 The Staff concurred with the companys argument that the term

grassroots lobbying communications was material element of the proposal and that the

reference to the Code of Federal Regulations did not clarify its meaning See also Kohls

Corp avail Mar 13 2001 concurring with the exclusion of proposal requesting

implementation of the SA8000 Social Accountability Standards from the Council of

Economic Priorities

As in the foregoing precedents the Proposal defines critical term by reference to an

external standard and does not explain that standard The Proposal states that an

extraordinary transaction is transaction for which stockholder approval is required under

applicable law or stock exchange listing standard The overarching aim of the Proposal is to

We recognize that in some instances the Staff has not concurred that proposal

referencing an external standard was vague and indefinite However we believe that in

those cases the reference to the external standard either was not prominent feature of

the proposal or was accompanied by other language that in the context of the specific

proposals resulted in the term being adequately explained For example in Allegheny

Energy Inc avail Feb 12 2010 the Staff did not concur with the exclusion of

proposal under Rule 14a-8i3 where the proposal requested that the chairman be an

independent director by the standard of the New York Stock Exchange who bad not

previously served as an executive officer of the company Although the proposal

referenced the director independence standard of the New York Stock Exchange the

supporting statement in the Allegheny Energy proposal focused extensively on the

chairman being an individual who was not concurrently serving and had not previously

served as the chief executive officer In the case of the Proposal however the term

extraordinary transaction is central feature of the Proposal and the Proposals

description of specific transactions and Supporting Statements references to various

actions do not clarify the term but instead lead to greater confusion and uncertainty

because the external standards are inconsistent with types of transactions specifically

discussed in the Proposal and Supporting Statement
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enhance stockholder value by establishing committee to explore extraordinary

transactions Thus the provision defining extraordinary transactions is of material

importance to the Proposal as it governs the critical issue of what particular types of

transactions would be explored under the Proposal Notwithstanding the significance of the

term extraordinary transactions under the Proposal stockholders will not know from

reading the Proposal and Supporting Statement what transactions are required to be approved

by applicable law or stock exchange listing standard and in fact could be misled as to the

meaning of that standard based on the type of transactions referred to in the Proposal and

Supporting Statement

As result as with the references to NYSE standards in Cardinal Health and Weilpoint and

the even more specific references to specific legal standards in Dell and ATT without an

understanding of which types of transactions would be explored under the Proposals

requested policy stockholders would be unable to determine the effect of implementing the

Proposal that they would be asked to vote upon Consistent with the Staffs precedents cited

above the Proposals failure to provide stockholders with the information necessary to

understand the refurence to applicable law or stock exchange listing standard results in the

Proposal being vague and misleading and thus excludable in its entirety under

Rule 4a-8i3

CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff concur that it will

take no action if the Company excludes the Proposal from its 2013 Proxy Materials

We would be happy to provide you with any additional information and answer any

questions that you may have regarding this subject Correspondence regarding this letter

should be sent to shareholderproposalsgibsondunn.com If we can be of any further

assistance in this matter please do not hesitate to call me at 202 955-8671 or Jennifer

Bennett the Companys Associate General Counsel and Assistant Corporate Secretary at

980 388-5022

Sincerely

7a
Ronald Mueller

Enclosure

cc Jennifer Bennett Bank of America Corporation

Charles Jurgonis AFSCME Employees Pension Plan

PRINTLDOCX
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AFSCME
We Make America Happen

Committee EMPLOYEES PENSION PLAN
Lee Saunder

Lauee OlPCEOp THE
JoiiA Lieu

otSdds November 2012

LoeiuVbrWic

VIA OVERNIGHT MAIL and FAX 704 386-6699 CCRPQRATE
Bank of Amenca Corporation

Hearst Tower

214 North Tryon Street NCI-027-20-05

Charlotte North Carolina 28255

Attention Lauren Mogensen Deputy General Counsel aiid Corporate Secretary

Dear Ms Mogensen

On behalf of the AFSCME Employees Pension Plan the Plan write to give

notice that pursuant to the 2012 proxy statement of Bank of America Corporation the

Company and Rule 14a-8 under the Securities Exchange Act of 1934 the Plan intends

to present the attsehed proposal the Proposal at the 2013 annual meeting of

shareholders the Annual Meeting The Plan is the beneilcial owner of 198303 shares

of voting common stock the Shares of the Company and has held the Shares for over

one year In addition the Plan intends to hold the Shares through the date on which the

Annual Meeting is held

The Proposal is attached represent that the Plan or its agent intends to appear in

person or by proxy at the Annual Meeting to present the Proposal declare that the llan

has no material interest other than that believed to be shared by stockholders of the

Company generally Please direct all questions or correspondence regarding the Proposal

to me at 202 429-1007

Sincerely

esJuo
Enclosure

American Federation of State County and Municipal EmployeesAFL-ClO
TEL 202 775.8142 FAX 202 765-4606 16251 Suet N.Vvsigtc4 DC 20036-5687



Rcolyed that stpckholders of Bank of America Corporation BACurge that

The Board of Directors should promptly appoint committee the Stockholder Value

Committee composed exclusively of independent directors to explore extraordinary

transactions that could enhance stockholder value including but not limited to an

extraordinary transaction resulting in the separation of one or more of BACs businesses

The Stockholder Value committee should publicly report
its findings to the stockholders

no later than 120 days after the 2013 Annual Meeting of Stockholders

In carrying out its evaluation the Stockholder Value Committee should avail itself of

such independent legal investment banking and such other third party acivisers as the

Stockholder Value Committee determines is necessary or appropriate in its sole

discretion

An extraordinary transaction is transaction for which stockholder approval is required under

applicable law or stock exchange listing standard

SUPPORTING STATEMENT

To reduce risk simplify the business and maximize the value generated by the companys

assets we urge BACs board to consider strategic alternatives that can be äccomplithed through

one or more extraordinary transactions In our view BACs size and disparate businesses are

harmful rather than beneficial to stockholder value Investors appear to agree BADs shares

have traded below book value since late 2008

http//ycharts.coni/companieslBAC/price_to book_value

Experts have called for fundamental restructuring of the largest banks citing higher

capital requirements increased borrowing costs and new regulations on proprietary trading and

derivatives as dampers on profitability Investor Michael Price has criticized the business model

of large financial firms arguing that wonderful assets arc languishing inside firms whose pails

are worth more than their whole http//www.b1oomberg.com/news/20 12-06-27/breaking-up-

big-banks-hard-to-do-as-market-forces-fail.html Former financial firm CliOs Philip Purcell and

John Reed concur as does former itigroup CEO Sandy Weill Former FDTC head Sheila Bair

has urged that the biggest banks including BAC be downsized

http//finance.fortune.cnn.com/20 12/01/1 8/big-banks-break-up-

rfnlbusinessemcdlbka35 Bank analyst Michael Mayo has stated that BAC need to

shrink http//finance.fortune.cnn.com/20 12/05/09/bank-of .america-moyni han-worst-ceo
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to-manage risic e11ctivey Any benefits incrsed i2e axid diei-i1catton rni3st be werghed

against the coats inc1uimg those generated by complexity 2010 staff meport by th Ecderaj

Resewe Banc ofNew york argued that reducing financial finn organizational omplexity would

improve iidulification bnj4js
A4Reso1vln FroubIed Systemiifly Inipottant Cross-Thrder Financial Istitutioria is rw
CorperafenizationaLFónn Required StRoitNo 457 July 20 i1O available at

http //vww newvrk r/raseaicWstaffreports/sr457 pdfD That MC ls grown in large part
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Is prsSa1 iDt ditatetbat Cngage tndQeiraraxy

transaction1 Sust that the Stoccho1der Value Committee should evaluate the possibilities and

FcpQI-t to k1i14ejs fl the results of its ailysxs We urge stockhiders to vote forthis

proposal
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AFSCME
Wb Make America Happen

EMPLOYEESPENSION PLI.1N
Lu Saundr

01CC November 620112

VIA OVERNIGHT MAIL and FAX 704 386-6699

Bank of America Corporation

Flearst Tower

214 North Tryon Street NC1-027-20-05

Cbaiotte North Carolina 28255

Attention Lauren Mogensen Deputy General Counsel and Corporate Secretaiy

Dear Ms Mogensen

On behalf of the AFSCME Employees Pension Plan the Plan write to

provide you with verified proof of ownership from the Plans custodian If you require

any additional information please do not hesitate to contact me at the address below

Sincerely

Charles Jurg

Plan Secre

EuciO.sth.i

Arnerian Federation of State County and Municipal ErnployeesAFL-ClO
21112 TEL 202 775-8142 FAX t202 785-4606 1625 LStreeN.W.Was1igton DC 20036-5687



Ieifl Yakhflooiol

Assistant 1ce President
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1JoyŒinber 2012

Lonita Waybright

A2.S.C.M.E

Benefits Administrator

1625 LStreetN.W

Washington D.C 20036

Re Shareholder Proposal Record Letter for Bank of America cusip 060505104

Dear Ms Waybright

State Street Bank and Trust Company is Trustee for 198303 shares of Bank of America

common stodc held for the benefit of the American Federation of State County and

Municiple Employees Pension Plan Plan The Plan has been beneficial owner of at

least 1% or 2O0O in market value of the Companys common stock continuously for at

least one year prior to the date of this letter The Plan continues to hold the shares of

Bank of America stock

As Trustee for the Plan State Street holds these shares at its Participant Account at the

Depository Trust Company DTC Cede Co the nominee name at DTC is the

record holder of these shares

If there are any questions concerning this matter please do not hesitate to contact me

directly



American Federation ofState County

and M.uncipa1 Employees AFL-CIO

25 Street NW Washington DC 20036-5687

yAir

de Express

ThiS Package has been X-RAYED Ak

Visit upscorn or cafll-$OO-PlCK-UPS 1-800-742-5877
to schedule pidcup or find 4ro off location near you

cABLIER 02 1B8 LTR OF

Hnc2OU36-4687

SIIIPTO
A.MOGENSENDEPUD COU MID

BANk 01 AMERICA CORPORATION

OOR$IWrE CRETARY
HEARST rOWER
214 TYRON SIREET.NC102720O5

CHARLOTTE NC 28258

fl1

on this sIde

cRRR UP

1RI TJ25B88i4lOlZ

It/7/2i2

TO t1OGthSON LAUREN

PH
FLR

_vJ

fUc

JO1HYL

ii

pvutted

Trx flat No 92800 14O31BELJM

BankofAmerj orporafjo HeatAttm Lauren A.Mógense Depu neral ConsØiand cooevs
NCi.O2-2OO5

Charlotte NC 8255

I6a.laZ.sa .ZP 460 6I.OA 0601


