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UNITED STATES '

SECURITIES AND EXCHANGE COMMISSION l I‘“W&

WASHINGTON, D.C. 20849

MAszn |

March 12, 2013 JWashingt,on,’ DC 20549

Ronald O. Mueller Act:

Gibson, Dunn & Crutcher LLP Section: 93 L’
shareholderproposals@gibsondunn.com Rule: A<
Re:  Bank of America Corporation Public

Incoming letter dated January 7,2013  Availability: _03-]2- 2013

Dear Mr. Mueller:

This is in response to your letters dated January 7, 2013 and February 21, 2013
concerning the shareholder proposal submitted to Bank of America by the AFSCME
Employees Pension Plan. We also have received a letter from the proponent dated
February 4, 2013. Copies of all of the correspondence on which this response is based

will be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
_ noaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal
. procedures regarding shareholder proposals is also available at the same website address. .
Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cc: %John Keenan
AFSCME Employees Pension Plan

jkeenan@afscme.org



March 12, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Bank of America Corporation
Incoming letter dated January 7, 2013

The proposal requests that the board appoint a committee to explore extraordinary
transactions that could enhance stockholder value, including but not limited to an
extraordinary transaction resulting in the separation of one or more of the company’s
businesses.. The proposal defines an “extraordinary transaction” as “a transaction for
which stockholder approval is required under applicable law or stock exchange listing
standard.”

There appears to be some basis for your view that Bank of America may exclude
the proposal under rule 14a-8(i)(3), as vague and indefinite. We note in particular your
view that, in applying this particular proposal to Bank of America, neither shareholders
nor the company would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires. Accordingly, we will not recommend
" enforcement action to the Commission if Bank of America omits the proposal from its
proxy materials in reliance on rule 14a-8(i)(3). In reaching this position, we have not
found it necessary to address the alternative basis for omission upon which Bank of
Americarelies. =

Sincerely,

Adam F. Turk
Attormey-Adviser



DIVISION OF CORPORATION. FINANCE .o
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

. ‘The Division of Corporation Finance believes that its responsibility with respect to

- matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determirie, initially, whether or not it may be appropriate in a particular matter to.
réecommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy matetials, as well
as any mtonnatwn ﬁxrmshed by the proponent or:the proponent’s representaUVe

Although Rule 14a-8(k) does not require any commumcatlons from shareholders to thc
Comrmssnon s staff;, the staff will always consider information concerning alleged violations of
" the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or nile involved. The receipt by the staff '
of such information; however, should not be construed as changing the staff’s informal
proqedurqs and proxy review. into a formal or adversary procedure.

It-is importait to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determmatxons reached in these no- -
action letters do not and cannat adjudicate the merits of a company’s position with respect to the
proposal Only a court such as a U.S. District Court can decide whether a company is obligated
. lo include shareholder proposals in its proxy materials: Accordingly a discretionary
. determination not to recornmend or take Commission enforcement action, does not precludc a
‘proponent, or any sharehelder of a.company, from: pursuing any rights he or shc may have against
the company in- court, should the management omuz the proposal from the company S .proxy
material.
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‘BonakiQ. Muslier ot

Office of Chigf:Counsel
Division of Carporation Fifiance
Securities and Exchange Commission
KO F Streot, NE

'Washington, DC 20549

Re: - Bank of America Corparation -
. Supplemental Letter Ragarding the Stockholder Propesal of - AFSCM Enmplayees
Perision Plan
Securities Exchange Act of . 1934—£ufe 140 8

Ladies and Gentleirién:

Ori Janiaty 7, 201§ we subnitied a Tetter (the “No-Action Reguest”) on “behalf afour elient,
Bank of Aweriea Corporation. (the “Campany™), nomgmestaﬁ‘ofﬂmllx vistor of

Corporation Finanice {the “Staff”) of the Seomrities and Bxchange Commission (“the
Commission”™) that the Company infends to omit fiam its proxy statemex;t and i’mmofproxy for
its 2013 Annual Mesting of Stoekholders {collestively, the “2013 Proxy Materials™) 4
stockholder propesal {th¢ “Prapesal”) and statemenis in support thereof: me&wed from the
AFSCME Employees Pension Pla (fhe “Frapoent”) regarding the areahon. of'a Stotkholder
Value Commxtteetaexplm cxtramdmary ransactions, incleding transastions “ms‘ﬂungm the

' separation: of o or. iore of [the. Canip: By slbusmsses »

’Ihe No-Action Reqiiest indicated our belief that the Proposal could be excluted ﬁom the 2013
Proxy Materials pursuatit o Rules 14a-8()(7) and 14a-8()(3)- Spemﬁcaﬂy the Pmpasal ‘may be

exclhuded under:

» Rule 14a-8(i)(7) because the Proposal is not Limited to matters mvalvmg sfgmﬁcant
poligy issues but mstaad r@lates at least. in part, to non-exhaardinax:y ATiSE

o Rule 14a-8({)(3) because: fts: use of the térm * axttaordmary transachens suggests
alternative: and ineonsistent actions; and

Brossels ~Gentury Gty * Datias - Wenver - o + Hong Kong-- London - Los Angéles « Muriich + Rew York
Orange Eonty + Palg Alto = Faris- San Fraficisto < $% Pawo » Singapote - Washington, D.G:



GIBSON DUNN
Bﬂiﬁe‘ GfChwfﬂomd

» Bule 14a-8@1)(3) because it mhgs o an.exterital set of guidelma:s indefining &
miaterial term. but fiilste sufﬁﬁenﬂy deseribe the substantive pmwsmns of those
puidshines.

Wst-(thé “Rmponsabm Iﬁ&wResponseLeﬁm‘:gﬂie?mpmenf Sserts that {
: : saction whchtwnsnbnﬁardmarybusmess TheR@sponse

’l?mposal] utg&w Bmk@fMemquaM ;
18 d ,thztypes@femwrdmrymmﬁm?hesmckham%lue Comm;tteemiﬁxt
m&l er.”

E The Proposal May Be Exchuded Under Rule 144-8(i)(7) Because It Deals With
Mtters Related To: The ﬂompany”‘s Drdinary Busiiess Opemtimls

Iherposalmq}lmﬂwﬁ)rmaﬁonafafﬂ' okl téerYa:thamnuﬁm”oftheBoard“to
hmiaa&tomm:&nmwmmdnﬁngm&esepmﬁmofmmmmofBM’
businesses.” The resolved chanse states, “An “extisor ~ onfor
whxchIdsrappmvdasmqmmdwderagphcablelaworstﬂckexchmgehsung tandard,”

e are not awars efﬂaeSwﬂ'ﬁverdetemﬁmngthammnsawomsan xtraordi St
for purppses of Rule 14a-8(1)(7) solely o the busis that the tr : requires sw;khplder
approval. In Release No, 34-12999 (Nov. 22, 1976). the Qoxnmlssion exPh:‘:ltlY determined not
to amend Rule I%SQ)mwaﬂspt&mtypc -of brighit linis test. At that time, in deternvining
whther to evaluate the significance of 2 bustess matter wider Ruile 142-8(1)(7) based on
whether bosnd approval of an actioi wds pequined, it was noted. Mﬂwapphcabﬂrty ofthe
standard would%y based on applwﬂblelaw and a.@orporaﬁmn’s gaverning Gocnments dnd.
delegation practices, and “there WOuId,ﬂlareﬁre, be o consisteney in applymg such a standard ™
K

The Response Letter’s discussion of the Stockholder Value Committes exploring “the possibility
of acquiring . ... another company” den ates that a stockhelder-approval standard does not
Jimit the seope of the Proposal to s‘rgniﬁmnt miatiers for purposes of RuTe 14a-8(i)Y(7). As stated
inthe No-Action Request, at foofnote 7, and expmssﬂyed oi page 3 of the Response
Letier, one type of trarsaction that wonld require stopkholder approval urnderNew Yerk Stmk

; xcha ,,; standards, ami thus would faﬁ Mﬁnnthsswpe of the. Fropesal’s definition. of

extraordinary transactio juisition involving the issuance ofgs little as
five, meent of fhe Company‘s sutstan j. stackbntﬁﬁt involvmg@ change of contral of the
Company. Given the bmadlhoftrmrsamansﬂmtﬂ:e. esponse Letier states would be within the

nittee’s mandate, even 4 teatisaction that requires

scope:of the Stockholder Value Coi :
standards solely because it requxres an.amendment 6

stockholder approval under NYSE ks
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Division of Corpatation Finanee:
February 21, 2013
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#tl equity sompensation plan Wwould be encompassed by the Proposal. Acesi "',ﬁmmnhnue
to be of the view that, based on the preeden mtedmiheNmAeﬁonReqhest,ihePrhpﬁSﬂ
property may be excluded under Ruls 14a-8¢1(7) because: 1t13nnthm1iedf9 mattet’s involving:
significant poliey issues but fnstead relates, at least in part, to hen-extraosdinary transuctions; a3
‘that term has been interprated by the Staff: Telular Corp: (avail. Deo. S,:?O@&) (Staff concurred
in the proposal™s excluﬁen, noﬁngthatthe_pmposal “appears to relate: i mpattm hen-

In additicn, A% Higeus: 'behwihethmxtauﬂfﬁ;w&oftherposalandxtsguppmng
statements, are direcied at ordinary bisiness trensactions. msmpwvwnslymswmwm
even thoughi propesal oy referencea; significant paticy issue, whent th¢ ‘thrust and facus of the
' osal, as demonstratied by its supporting s its, is at isitess matter, |
‘proposal pmpetly may be exelnded 1mder Rule 14a~3(i)(7) Ganeral Eleotric Cox, (el
Jan. 10, 200%) (coneurring in exclusion under Rule 14a-8()(7) and noﬁngﬂaat “slthowghthe
proposal’ mentions exeoutive: bonpen ‘__an,ﬂieﬂlrustandfmusafthep@pasal ison the
ordinary business mater of the natute, prosent: _onandcontentofpmgandﬁlm
production™).

1.  TheProposal Is Exchidyble Under Rule 14a-8()(3) Becguse l’k Use OF Thie Term
“Fasraordinary Tratsactions” -“Suggests Alteinative And Inn&ns:stent Avtiony.

The Response Letter: winﬁamdﬁiviwthatﬁel’mpﬁsalpmpmiy mylbeexchdedbml&
*neither the steickholders voting on the propesal, mor the compary in xmglemqnﬁng thie proposal
(if adopted), would be able to determin: with any reasonable certaitity emacﬂywhmmwm
messures the proposal requires” Siaff: Legal Bulletin No. 148 (Sept. IS; 2004y (“3L.B 14K).

The Response Lefter argues that the Pmaosal is compatable-to the 1 considered in
Hampden Bencorp, Joe,, (wvail. Sept. 5, 2012), which asked that any *s board to. “explote
avenues to eniharice shareholder value through an extr ion (lefined hege dxa
\ransaction not i the urdisary canrse:of busiriess apexaﬁons) mcludlhg bt ot Jimited to sefling
- or merging Hampdén Baneorpwith anofher istitution.” Consistent with the focas of the:
resolutian, the supporting statesent tn Hampden. Bam:ozp addr&ssad only & singletype of
transaction, staﬁngtha:t *the énly viable altermative for maximizin sh,areholder‘valﬁe isto:merge

oxsellthe institution.” o 9

- : : of Tihe apany”’ inesses S:mﬂarly,the staremzmsmsuppon
of’fhe P‘ropesal neveradéress:ils&leef eCom Orsubsfantaauyall 5 9550ts, and instead
address only downsming A ""ems, d:syosmg of "wondex:ﬁ;l assqts”  are ‘ilangmshing”
mside large s .
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statinig T}nommanﬂawm%mhslﬂﬂm
assets conistituting 51 of the coiperat :
operating feoine.” However, i one ekt -cpyt’s decis
dam&ionwasbasedenatharﬁmmlmmﬁmt ansacth
~. Signal Cos., Inc., 316 A2d 599{1351'(’:1:. 1574), the:of
Leiter, a$ setting forth the followiing standar
stockholder appro zgmﬁetDelamlaW“

émd&#n@wymdsmmyéﬁ%ﬁﬂmmdp' st of
corporation then it is beyond fhe paWer of the Beard of Director:

Apptymg@sstandard,thecomml@tzmwhdedthatthepmmwd ale

; mﬁﬁb@kﬁﬂwaﬁpmvﬂmdﬁﬂélﬂwarehw d

ﬁatdmnmnmny%tummherﬂmnﬁre percentage of 4 i andoperaﬁugmaomc

fests Teferred to in'the Response Letter. Jix partionbar, the courtnated thalt the sale of the

Canaﬂhnbmnwsfbﬂbwedamnfnﬁ@fmbmwwesand valved the company’s
~ fanllity. See Kutz, 431 A.2d at 1275. | The eourt fither

Facility duing e past four years.™ Td. Ths sourt buifined the extent fo pich the coftipaty was
ewnemmanydepeadmanthebasimssbemg._.;g -

[Wlhile {the Canadiars busingss] madeapmﬁfin 1978 of $2,900,000, the pnoﬁt
from the United States businesses in that year was only $770,000. In ‘
Canadian business profit was §3,500,008 while the loss vf the Uhjted States
businesses was $344,00. Furthermors, in 1980, while the Canadian bosiness
profit was §5,300,600, the cotpotaie Joss Unitex  was.$4,500,000.
And while these figures mbssémewhataistbrted by the alloeation of everhead
expenses and fixes, theymsfgnﬁunt :

I 4t 1275476, Finally, the murt natadﬂaattheptmpase of the saleof | e business in
Katzwas “to embark on the pxasufactire of ruris Podic ts a radical
depaitite: from [the sompany s] Ensmically sucopsstul line of business.” 4. at 1276.

- Accordingly, the ftansaction mszwasatransformaﬁve event for the pompany,
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As the No-Action Request dissusses . ourmed €
axc oxcludablirunder Rule m-am(s) whery vagms and incansistent langyage in the

miﬂdbeablsmdetertmnewﬂﬁmmmﬁbh sertaing 2!
mmeames the proposal retjuires. Asdemens&medabamﬁeuansaeﬁo 'descrﬂaedmthe
P‘mpasalanditswyporﬁng{w et mmcensmem“&ththetypﬁsof'f !

Rule 142 800E).

HI.  The Proposal Is Exclndable Under Rule 143-8()(3) Because It Relies On An
‘ External Set Of Guidelines ButFails To Bufficiently Deseribé¢ The Substantive
Provisions Of The Guidelings,

ﬁe&espomlenmsmstl;ﬁt,"[gjxmﬂmvaﬁausp@tenﬁal“_ insactiopal forms, itis .

reali cmmwaﬁmmmmwmmkhel&ramm ight be required sinst
mwﬂéwmwwimmawmkhélﬁamw@”ﬂm : ?fthattherpenﬁt.hhs
splepted a standard that:is difficult to deseribe does riot relieve it of its obligation to presenta

. proposal it stockholders tan undenstand, Nor does Tt relievs, the Propdtient from providing azy
description.of 4 term that is critieel to ati inderstanding of what the Stockhelder Value

: Comnntmelsrequesteétoexghﬂe’ ’ﬂaeﬁepenentinstead,asﬂ sseg above, used its 500

¥ With respect to the asset percentags testmwhl@hthe ncnt relies {referericing the 51%

» ﬁgummKazz), it is also worth nating that the Caultof(l ancsry s  identified Karzas
“deviaffing] from ﬂwsﬂaj;w substintilly 4ll"] language in a tuarked way,* Holliiger Tng,
V. HDngzr Int'l, Inc., 858 A, 24,342, 378 (Del. Ch. 2004) , and as “fthe] only [Detaware]
case finding assets warfh less thurt 60% of a company”s: valye to be- substantmlly All* the
cottpany’s assets,” id. at 385 0,77, In Hollinger, the Delam Cour
e;rphasmﬂ,tha{ the phrase “mstmﬁauy all” does not mrean xxmately half” Id at
386

weamnetargmng,assuggemdmthe Lesporise Letter, that the Pro ) 1y.
ppiroval stas _._',‘wquidﬁpplywﬁvexypessihle-fﬁ uftransasnon,hnomy
thatthe Ftbposa‘l orsupp@tﬁngsment must desm‘ib,eé the app’li ble standard, since
: be o know the typie chions {ha wqmresﬁﬁckhélder
mmva]unﬂermpﬁca‘blelawer&““ change 5 ages%an&?of*the
Action Request, we provide in Jasy than 493 words a detailed a smpnon of the types of
: onsthaueqmre stockholder appmval under Delawate law and NYSE listing
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wmﬂsmdmmssamnnbemfuansacnonsanda- sncerns that a7
ekholder approval standard set forth in o Proposal. Mnmow,the ssedents cited by the
mmmmmmapmmﬁmmwmdm ptiSe sotions that raise a
sipnificant policy fsste, many stockholders have had no diffienity in praper ymmgm
teansactions in less than 500 words, Tt is:ot unreatisiis to expect the same of:

Finally, the preceients cited-in the No-Action Reguest demorstraty fhust the need to defing or
Aescribe key tirims ina stoekhalder propesal applies. even wheir e atan ,_,.maybewmplex
Bee ATET Inc. Gavail. Feb. 16, 2010, recon. &Mm%iﬁimﬁﬁaﬂ'
emlusima‘iapmmsaltbassmgmamoftmmw «ofher ite ,“E#]aymentsw.med
for grassroots lebbying camim :‘.,-.asdeﬁna&i’niécf"ﬂimﬂil "} Xohl's Corp.
Gavail, Mar. 13, MJ)(mnMgmﬂameexolusfomvfhpmml pesting imiplementation of
the “SAS000 ocial Acecuntability Stang ._ifﬁmmthet‘icfméile“_ mic Ptiotities). As .
wfﬂzﬂml)hﬂM{@aﬂMax?ﬂﬁﬂli&)‘ ' it thie; W fop Rexquest, the ‘

BexﬂtaiaapmofthePrﬁpusal andmany stockhdldﬂs“my‘no;he' ey " mﬂnheraqmremenw
and would not be able to determine the Tequiresiteiits based on the Jangudge -proposal.”
Accardingly, we continve to be of the: view MﬂnéPwpcsalpmpedy
Risle: 146-36)3):

Haved upon. the foregoing analysis-and the Cornpany” erb—Achn" ', quest, we
sesquest that the 8taff coneur that it will take no action if the Company
ﬁbmxtsZM3meyMatenals

‘Wewouldbel‘mgpympmﬁdayﬁumﬂlmyaddlﬁmﬂmfomaﬁﬂaﬁswwqums

: : otidence regarding thi »fettﬁrshnulﬂ-bﬁsssnttn
: mm Ifwecanhﬁbfan ﬁmﬁer istanes fi this matter,
u,ﬂieC»mpanys

Renzld O. Mueller
Buclosures
g Jennifer E. Bennett, Bank of America Corporation

Charles Furgonis, AFSCME Employees Peasit Plan
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We Make America Happen
Committee ) EMPLOYEES PENSION PLAN

Lea Saunders .
Laura Reyes
JohnA.Lyal
Bloc Seide
Lonita Waybright

February 4, 2013

VIA sharehold eC.gov
Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, NE

Washington, DC 20549

Re: Stockholder proposal of AFSCME Employees Pension Plan; request by Bank of
. Amenea Corp. for no-action determination

Dear Sir/Madam:

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, the .
AFSCME Employees Pension Plan (the “Plan”) submitted to Bank of America Corp.
- ‘(“Bank of America” or the “Company™) a stockholder proposal (the “Proposal™)
asking Bank of America’s board to appoint a committee (the “Stockholder Value
Committee™) to explore extraordinary transactions that could enhance stockholder
value, including but not limited to an extraordinary transaction resulting in the
separation of one or more of Bank of America’s businesses, and to report on the
analysis to stockholders no later than 120 days after the 2013 annual meeting of
stockholders. A "

In a letter dated January 7, 2013 (the “No-Action Request™), Bank of America
stated that it intends to omit the Proposal from its proxy materials being prepared for -
the 2013 annual meeting. Bank of America claims that it may exclude the Proposal
pursuant to Rule 14a-8(i)(7), as relating to Bank of America’s ordinary business
operations; and Rule 14a-8(i)(3), on the ground that the Proposal is materially false or
misleading.

As discussed more fully below, Bank of America has not met its burden of
establishing its entitlement to rely on either of those exclusions. Accordingly, we
respectfully ask the Division to decline to grant the relief requested by the Company.

American Federation of State, County and Municipal Employees, AFL-CIO
A1-12 TEL (202) 775-8142  FAX (202) 7854606 1625 L Street, N.WV, Washington, D.C. 20036-5687
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The Proposal
4 The Proposal states:
“Resolved, that stockholders of Bank of America Corp. (“BAC”) urge that:

1. The Board of Directors should promptly appoint a committee (the
“Stockholder Value Committee”) composed exclusively of independent
directors to explore extraordinary transactions that could enhance stockholder
value, including but not limited to an extraordinary transaction resultmg in the
separation of one or more of BAC’s businesses.

2. The Stockholder Value Committee should publicly report on lts findings to
stockholders no later than 120 days after the 2013 Annual Meeting of

Stockholders.
3. Incarrying out its evaluation, the Stockholder Value Committee should avail

itself of such independent legal, investment banking and such other third party

‘advisers as the Stockholder Value Committee determines is necessary or
appropriate in its sole discretion. :

An “extraordinary transaction’ is a transaction for which stockholder approval is required
under applicable law or stock exchange listing standard.”

The Proposal Does Not Deal With Bank of America’s Ordinary Business Operations
Because it Focuses Solely on Extraordinary Transactions, Which_ Transcend

' Ordinary Business

Bank of America argues that it is entitled to exclude the Proposal in reliance on .
Rule 14a-8(i)(7), which allows omission of a proposal if it “deals with a matter relating to
the company’s ordinary business operations.” Bank of America offers several arguments

in support of its claim that the Proposal deals with ordinary busmess, none of which has

merit.

First, Bank of America urges that the Proposal relates to non-extraordinary -
transactions and that the Staff has consistently viewed such non-extraordinary =~
transactions as supporting exclusion. This argument ignores the plain language of the
Proposal. The resolved clause unambiguously asks that a board Stockholder Value
Committee “explore extraordinary transactions that could enhance stockholder value,

including but not limited to an extraordinary transaction resulting in the separation of one
of more of BAC’s businesses.” (emphasis added) The resolved clause defines an

“extraordinary transaction” as one requiring stockholder approval.

. Déspite the Proposal’s clear language, Bank of America claims that the Proposal
relates to non-extraordinary transactions because it includes within the scope of the.



" - consider. The Plan believes that Bank of America’s board is in the best position to

Securities and Exchange Commission
February 4, 2013
Page 3

Stockholder Value Committee’s review a type of transaction — an “¢xtraordinary
transaction resulting in the separation of one or more of BAC’s businesses” — that would
never qualify as an extraordinary transaction because such a transaction would not
require stockholder approval. This overstates applicable law. Although it is true that
small divestitures and spin-offs do not generally require stockholder approval, a merger
or sale of all or substantially all of a company’s assets does require stockholder approval
under Delaware law.

Delaware courts have used a multi-factor analysis, incorporating both quantitative
and qualitative considerations, in determining whether an asset sale requires shareholder
approval. (See Gimbel v. Signal Cos., 316 A.2d 599 (Del. Ch.), aff’d, 316 A.2d 619 -
(1974)) In one case, a Delaware court held that stockholder approval was required for a
sale of assets constttutmg 51% of the corporation’s assets, 44.9% of its revenues and
52.4% of its operating income. (Katz v. Bregman, 431 A.2d 1274 (Del. Ch.), appeal -

refused sub nom, Plant Indus. v. Katz, 435 A.2d 1044 (Del. 1981)) The Proposal clearly
contemplaws that only divestitures that rise to an extraordinary level would be within the

purview of the Stockholder Value Committee’s analysis, and, for that reason, the
Proposal is limited to extraordinary transactions.

' Inarelaiedargument,BankofAmmcacontendsthattheonlytypesof ;
transactions consistent with the Proposal’s supporting statement would be divestments, §
~ simplifying the Company’s business, and downsizing. (No-Action Request, at 6) Though - ' '
the supporting statement suggests that larger size may contribute to greater risk and make
management more challenging, neither the resolved clause nor the supporting statement
urges Bank of America fo undertake a particular kind of extraordinary transaction or
restricts the types of extraordinary transactions the Stockholder Value Committee might

evaluate possible extraordinary transactions and report to stockholders on that analysis,
and the Proposal reflects that openmess. Depending on the circumstances, the Stockholder
Value Committee might consider, for example, the possibility of acquiring or merging .
with another company with high-quality operations management or systems, which could - T
then be used to reduce risk and streamline operations. Depending on the structure of and - '
consideration paid for such a transaction, stockholder approval could be required, :

qualifying the deal as an exu'aordmary transaction.

Bank of America relies on language in the Proposal referring to enhancing
“stockholder value” to draw a parallel to proposals involving maximization of _ -
shareholder value that were allowed to be omitted. But the excludable “maximize
-stockholder value” proposals in the determinations cited by Bank of America are easily
distinguished from the Proposal because they explicitly or implicitly encompassed non-
extraordinary transactions. One proposal, submitted at Central Federal Corp. (Mar. 8,
2010), asked the board to explore strategic alternatives to maximize value, including one
or more extraordinary transactions such as a sale or merger; the Staff concluded that the
language of those proposals was sufficiently broad to bring in non-extraordinary
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transactions. Another proposal, at Telular Corp. (Dec. 5, 2003), explicitly. included non-
extraordinary transactions within the board committee’s mandate. -

Where a proposal does limit its focus strictly to extraordinary transactions,

" however, exclusion is inappropriate. That principle is reflected in the recent Staff
determination in Hampden Bancorp, Inc. (Sept. 5, 2012). The proposal submitted to
Hampden Bancorp asked that the board “explore avenues to enhance sharehiolder value
through an extraordinary transaction (defined here as a transaction not in the ordinary
course of business operations) including but not limited to selling or merging Hampden
Bancorp with another institution.” Hampden Bancorp argued, among other things, that

the proposal implicated the company’s ordinary business operations due to its discussion '

of shareholder value maximization. The proponent countered that the plain language of
the resolved clause limited the proposal’s coverage to extraordinary transacuons The
Staff declined to grant relief. .

) In sum, the Proposal does not deal with Bank of America’s ordinary business
operations. Its scope is explicitly limited solely to extraordinary transactions, a subject
the Staff has consistently found to transcend ordinary business. The focus on :
extraordinary transactions requiring stockholder approval means that, by definition, the -
Proposal does not address day-to-day management matters or complex subjects unsuited
for stockholder consideration. Accordingly, the Plan respectfully urges that exclusion of
ﬂle Proposal in reliance on the ordinary business exclusion is inappropriate.

The Proposal’s Clear Focus on Extraordinary Transactions Means That Both
Stockholders and Bank of America Can Tell What the Proposal Seeks to Do

Bank of America claims that the Proposal is excessively vague and thus
excludable pursuant to Rule 14a-8(i)(3) as materially false or misleading. Specifically,
Bank of America urges that a purported conflict between the supporting statement and
the resolved clause renders the Proposal misleading and thus excludable, based on the
false premise that the supporting statement focuses exclusively on asset divestitures and
downsizing. As discussed above, the supporting statement and the resolved clause are
consistent in that they both refrain from promoting any particular extraordinary
" transaction. Therefore, there is no conflict between the Proposal’s supporting statement
and its resolved clause and no 'basis for exclusion pursuant to Rule 142-8(1)(3).

Bank of America also contends that the Proposal defines a key term—
extraordinary transachon—-by reference to an outside standard without explaining that

standard. Given the various potential transactional forms, it is unrealistic to expect that all ‘

‘transactions in which stockholder approval might be required must or could be described
within a 500-word stockholder proposal. The absence of a bright-line standard under
Delaware law for when stockholders must approve a sale of all or substantially all of a
corporation’ s assets would compound the difficulty of that task Stockholders votmg on -
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the Proposal would understand that the Proposal asks Bank of America to analyze and -
report on larger transactions the Company might undertake—not run-of-the-mill small
asset divestitures—with a view toward maximization of stockholder value.

* % k%

Bank of America has not met its burden of establishing its entitlement to exclude

the Proposal in reliance on either of the bases it cites in the No-Action Request.

. Accordingly, we y ask that the Company’s request for relief be denied.

We appreciate the opportunity to be of assistance in this matter. If you have any

. questions or need additional information, please do not hesitate to contact me.

cc:  Ronald O. Mueller
Gibson, Dunn & Crutcher
- RMueller@gibsondunn.com '
shareholderproposals@gibsondunn.com
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VIA E-MAIL
Office of Chief Counsel

Division of Cotporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  Bank of America Corporation
Stockholder Proposal of AFSCME Employees Pension Plan
- Securities Exchange Act of 1934—Rule 146-8

TLadies and Gentlemen:

“This letter is to inform you that our client, Bank of America Corperation (the “Company”),
intends to omit from its proxy statement and form of proxy for-its 2013 Annual Meeting of
Stockholders (collectively, the “2013 Proxy Materials”) a:stockholder proposal (the
“Proposal”) and statement in support thereof (the “Suppotting Statement”) received from the
AFSCME Employees Pension Plan (the “Proponent™).

Pursuant to Rule 14a-8(j), we have:

o filed this letter with the Securities and Exchange Commission (the
“Commission”) no later than eighty (80) calendar days before the Company
intends to file its definitive 2013 Proxy Materials with the Commission; and

» concurrently sent copies of this carrespondence to the Proponent,

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov 7,.2008) (“SLB 14D”) provide that
stockholder proponents are required to send companies.a copy of any correspondence that
the proponents elect to submit to the Commission or the staff of the Division of Corporation
Finance (the “Staff”). Accordingly, we are taking this opportunity to inform the-Proponent
that if the Proponent elécts to submit additional correspondence to the Commission or the
Staff with respect to this Proposal, a copy of that correspondence should be furnished
concurrently to the undersigned on behalf of the Company pursuant to Rule 14a—8(k) and
SLB 14D.

Brussels * Century City - Daflas - Denver - Dubai  Hong Kong - London * Los.Angeles - Munich « New York
Orange County - Palo Alto - Paris - San Francisco » S30 Paulo.» Singapore - Washington, D.C.
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THE PROPOSAL

The Proposal states:

Resolved, that stockholders of Bank of America Corporation (“BAC”) urge
that: :

1. The Board of Directors should promptly appoint a committee (the
“Stockholder Value Committee”) composed exclusively of
independent directors to explore extraordinary transactions that could
enhance stockholder value, including but not limited to an
extraordinary transaction resulting in the separation of one or more of
BAC’s businesses.

2. The Stockholder Value Committee should publicly report its
findings to the stockholders no later than 120 days after the 2013
Annual Meeting of Stockholders.

3. In carrying out its evaluation, the Stockholder Value Committee
should avail itself of such independent legal, investment banking and
such other third party advisers as the Stockholder Value Committee
determines is necessary or appropriate in its sole discretion.

An “extraordinary transaction” is a transaction for which stockholder approval
is required under applicable law or stock exchange listing standard.

A copy of the Proposal, as well as related correspondence from the Proponent, is attached to
this letter as Exhibit A.

BASES FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may
properly be excluded from the 2013 Proxy Materials pursuant to:

¢ Rule 14a-8(i)(7) because the Proposal deals with matters related to the Company’s
ordinary business operations; and /

» Rule 14a-8(i)(3) because the Proposal is impermissibly vague and indefinite so as to
be inherently misleading.
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BACKGROUND

The Proposal urges the Company’s Board to appoint a “Stockholder Value Committee” to
explore transactions “that could enhance stockholder value,” including through divestments
involving “the separation of one or more of [the Company’s] businesses.” The Proponent’s
Supporting Statement asserts that the goal of the Proposal is to “reduce risk, simplify the
business and maximize the value generated by the [Clompany’s assets.”

The Company’s Board is committed to enhancing stockholder value and has actively pursued
a strategy to implement the goals that the Proposal would attempt to encourage. Since
January 2010, under the Board’s oversight, the Company’s management has pursued a
strategy to simplify the Company’s business, reduce risk and enbance the productivity and
value of the Company’s assets and operations by aligning the Company’s core operations
along two customer-focused lines of business — institutional customers and individual
customers — and by divesting non-core business units and assets that do not support its
strategy. The achievements under this program to date include the following:

Simpler, Streamlined Company. Since the beginning of 2010, the Company has completed
more than 20 non-core asset sales as part of an overall strategy to streamline the Company
and focus on serving its core customer groups. These actions have generated more than $60
billion in liquidity and reduced risk-weighted assets by more than $60 billion. As aresult,
the Company is leaner, simpler to manage and less risky than before the financial crisis.

Reduced Risk. During the last three years, the Company has significantly improved its risk
management culture, as evidenced by substantial improvements in consumer and commercial
credit quality and decreases in market and counterparty credit risk. From the end of 2009 to
the end of the third quarter of 2012, risk-weighted assets were down $368 billion, or 23
percent, net charge-offs were down $5 billion, or 55 percent, and the company’s provision
for credit losses was down $13.8 billion, or 89 percent.

Dramatic Improvements in Capital and Liquidity. The Company has significantly
improved its balance sheet by increasing capital and liquidity to record levels and reducing
long-term debt. From the end of 2009 to the end of the third quarter of 2012, the Company
has nearly doubled the amount of Tier 1 common equity available to absorb potential losses
and increased its Tier 1 common capital ratio to a record 11.41 percent. At the same time,
Global Excess Liquidity Sources have increased 74 percent and long-term debt has been
reduced by 35 percent. The result is a stronger Company, better positioned to deal with
economic uncertainty.
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These efforts have included among other actions, the following specific transactions:

o On February 4, 2011, the Company announced that it was exiting the reverse
mortgage origination business and moving the unit’s operational resources into other
critical areas serving customers.

e OnJune 1, 2011, the Company announced that it has completed the sale of the
lender-placed and voluntary property and casualty insurance assets and liabilities of
Balboa Insurance Company and affiliated entities to QBE Insurance Group.

e On August 15, 2011, the Company announced that it had agreed to sell its credit card
business in Canada to TD Bank Group and that it plans to exit its credit card
businesses in the U.K. and Ireland.

e On September 6, 2011, the Company announced a reorganization of management that
aligns the Company’s operating units with its core customer groups.

o On Auguét 13, 2012, the Company announced that it had agreed to sell its
international wealth management businesses based outside of the U.S. to Julius Baer
Group.

e On January 7, 2013, the Company announced that it had signed definitive agreements
to sell the servicing rights on approximately 2 million residential mortgage loans
serviced for Fannie Mae, Freddie Mac, Ginnie Mae, and private label securitizations,
including approximately 232,000 loans classified as 60+ day delinquent first
mortgage loans. - :

As evident by the foregoing background discussion, including transactions and divestments
described above, none of which have required stockholder approval under Delaware law or
applicable rules of the NYSE, the Proposal is unnecessary as the Company and the Board are
already pursuing the strategy described in the Proposal.

ANALYSIS

L The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because It Deals With
Matters Related To The Company’s Ordinary Business Operations.

The Proposal may be omitted pursuant to Rule 14a-8(i)(7) because, as described above, the
types of transactions addressed in the Proposal relate to the Company’s ordinary business
operations. Rule 142-8(i)(7) permits a company to omit from its proxy materials a
stockholder proposal that relates to the company’s “ordinary business™ operations.
According to the Commission’s release accompanying the 1998 amendments to Rule 14a-8,
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the term “ordinary business” “refers to matters that are not necessarily ‘ordinary’ in the
common meaning of the word,” but instead the term “is rooted in the corporate law concept
providing management with flexibility in directing certain core matters involving the
company’s business and operations.” Exchange Act Release No. 40018 (May 21, 1998) (the
“1998 Release™). In the 1998 Release, the Commission stated that the underlying policy of
the ordinary business exclusion is “to confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for shareholders to decide
how to solve such problems at an annual shareholders meeting,” and identified two “central
considerations™ that underlie this policy. As relevant here, one of these considerations is that
“[c]ertain tasks are so fundamental to management’s ability to run a company on a day-to-
day basis that they could not, as a practical matter, be subject to direct shareholder
oversight.”

The Proposal, if adopted, would require that the Company appoint a Stockholder Value
Committee of independent directors to explore “transactions [referred to in the Proposal as
“extraordinary transactions™] that could enhance stockholder value, including . . . the
separation of one or more of [the Company’s] businesses.” The Staff has previously
determined that proposals calling for a company generally to seek to enhance stockholder
value or requesting that a company explore the divestment or spin-off of one or more
businesses fall within a company’s ordinary course of business. For example, in Telular
Corp. (avail. Dec. 5, 2003), a stockholder proposal requested the appointment of a committee -
of independent directors “to explore strategic alternatives for maximizing shareholder value
for [the company’s stockholders], including, but not limited to, a sale, merger, spinn-off
[sic], split-off or divestiture of the [c]Jompany or a division thereof.” The Staff concurred in
the proposal’s exclusion, noting that the proposal “appears to relate in part to non-
extraordinary transactions.” Similarly, in Central Federal Corp. (avail. Mar. 8, 2010), a
stockholder proposal requested the appointment of a committee of independent directors
“with authority to explore strategic alternatives for maximizing shareholder value, including
the sale or merger” of the company. While the proposal referred to the sale or merger of the
company, the proposal was not limited to those transactions and instead encompassed “any
number of actions short of an extraordinary corporate transaction.” The Staff concurred that
the proposal could be excluded under Rule 14a-8(i)(7), noting that the proposal “appears to
relate to both extraordinary transactions and non-extraordinary transactions.”'

b See also Fifth Third Bancorp (avail. Jan. 17, 2007) (proposal requesting the board to
engage the services of an investment banking firm to propose and evaluate strategic
alternatives that could enhance stockholder value, including a merger or sale of the
company); Bristol-Myers Squibb Company (avail. Feb. 22, 2006) (proposal urging the
board to retain an investment bank to explore strategic alternatives to enhance the value
of the company, including a possible sale, merger, or other transaction for any or all
assets of the company and report to stockholders on a course of action to maximize
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The Proposal is substantially similar to the proposal in Telular because it calls for the
appointment of a committee “to explore extraordinary transactions that could enhance
stockholder value, including but not limited to an extraordinary transaction resulting in the
separation of one or more of [the Company’s] businesses.” As demonstrated by Telular, the
responsibility of the Committee called for by the Proposal is not limited to extraordinary
transactions because a “transaction resulting in the separation of one or more of [the
Company’s] businesses™ is an ordinary business matter similar to a “spinn-off [sic], split-off
or divestiture of the [cJompany or a division thereof.” Moreover, just as the reference to a
“sale or merger” in Central Federal Corp. did not remove that proposal from the scope of the
ordinary business exclusion under Rule 14a-8(i)(7), the fact that the Proposal defines
“extraordinary transaction” in a way that includes a merger or acquisition that would require
stockholder approval under Delaware law® does not prevent the Proposal from being
excludable under Rule 14a-8(i)(7), since the transactions expressly referenced in paragraph 1
of the Proposal and in the Supporting Statement include transactions such as divestments,
simplifying the Company’s business and downsizing that fall within the scope of the
Company’s ordinary business.*

That the Proposal encompasses ordinary business transactions is also evident from the
overall focus of the Proposal, including its Supporting Statement. In addition to the
Proposal’s reference to transactions “resulting in the separation of one or more of [the
Company’s] businesses,” the Supporting Statement also urges various “strategic alternatives”
to address the Company’s “size and complexity.” Specifically, it cites viéews suggesting that
the Company should undergo a “restructuring” in order *“to shrink,” “be downsized,” and

" reduce “organizational complexity.” However, the discussion does not, at any point in either
the Proposal or the Supporting Statement, advocate a “strategic alternative” involving a
merger with another company. In fact, by expressing concern with the Company’s “size and
complexity” and criticizing the Company’s growth through acquisitions that the Supporting

stockholder value); NACCO Industries, Inc. (avail. Mar. 29, 2000) (proposal related to
retaining an investment bank to explore alternatives to enhance company value including
a sale, merger, or other transaction).

% As discussed in Part IT of this letter, the Proposal also defines “extraordinary transaction”
to include stock issuance transactions that Staff precedent have not found to raise
significant policy issues.

This is in contrast to proposals addressing only the sale or merger of the company, which
the Staff has not found to be excludable. See, e.g., First Franklin Corp. (avail. Feb. 22,
2006) (finding that a proposal to engage the services of an investment banking firm to
take all necessary steps to actively seek a sale or merger was not properly excludable);
Allegheny Valley Bancorp, Inc. (avail. Jan. 3, 2001) (declining to approve exclusion of
proposal to retain investment bank in order to solicit offers for the company’s stock or
assets).
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Statement characterizes as “disastrous,” the Proposal and Supporting Statement make clear

that mergers and acquisitions are not the type of transaction that is intended to be explored by

the “Stockholder Value Committee.” Similarly, while the Proposal addresses transactions

“resulting in the separation of one or more of [the Company’s] businesses,” it does not at any
point advocate the sale of all or substantially all of the Company’s assets.

It is precisely the role of the Board of Directors of the Company to take steps to maximize
stockholder value. As discussed above in the “Background” section, the Board continually
oversees the Company’s strategic activities for the benefit of the stockholders, including
transactions involving the separation of one or more of the Company’s businesses, as well as
the streamlining and restructuring of various parts of the Company. As such, these “strategic
alternatives” are a central part of the Company’s ordinary business operations. Thus, despite
the Proposal’s use of the term “extraordinary transaction,” the clear, overall focus of the
Proposal and Supporting Statement is on non-extraordinary transactions. The Proposal may
therefore be excluded under Rule 14a-8(i}(7). Cf Walt Disney Co. (avail. Dec. 15, 2004)
(concurring in the exclusion of a proposal because “although the proposal mentions
executive compensation [a significant policy issue], the thrust and focus of the proposal is on
the ordinary business matter of the nature, presentation and content of programming and film
production™).

The Staff has consistently granted no-action relief pursuant to Rule 14a-8(i)(7) where a
stockholder proposal relates to transactions that constitute part of the company’s ordinary
business operations even when the proposal addresses both ordinary and extraordinary
courses of action. Accordingly, because the Proposal specifically addresses transactions that
fall within the Company’s ordinary business, the Proposal is excludable in its entirety under
Rule 14a-8(i)(7).

IL The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because It Is
Impermissibly Vague And Indefinite So As To Be Inherently Misleading.

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if the proposal or supporting
statement is contrary to any of the Commission’s proxy rules, including Rule 14a-9, which
prohibits materially false or misleading statements in proxy soliciting materials. The Staff
consistently has taken the position that a stockholder proposal is excludable under

Rule 14a-8(i)(3) as vague and indefinite if “neither the stockholders voting on the proposal,
nor the company in implementing the proposal (if adopted), would be able to determine with
any reasonable certainty exactly what actions or measures the proposal requires.” Staff
Legal Bulletin No. 14B (Sept. 15, 2004) (“SLB 14B”).*

* See also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I]t appears to us that the
proposal, as drafted and submitted to the company, is so vague and indefinite as to make
it impossible for either the board of directors or the stockholders at large to comprehend
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A The Proposal Is Excludable Because Its Use Of The Term “Extraordinary
Transactions” Suggests Alternative And Inconsistent Actions.

The Proposal is excludable under Rule 14a-8(i)(3) because its ambiguous and inconsistent
language provides for alternative interpretations but fails to provide any guidance as to how
the ambiguities should be resolved. Specifically, the Proposal requests the appointment of a
‘Board “Stockholder Value Committee” to explore “extraordinary transactions” and includes
a definition of “extraordinary transaction,” but the Proposal and Supporting Statement use
the term “extraordinary transaction” to refer to transactions that are different from, and
inconsistent with, the types of transactions encompassed by the definition of “extraordinary
transaction” referenced in the Proposal.

The Proposal defines an “extraordinary transaction” as “a transaction for which stockholder
approval is required under applicable law or stock exchange listing standard.” The Company
is a Delaware corporation, and under the Delaware General Corporation Law (“DGCL”),
stockholder approval for corporate transactions is required only with respect to:

¢ “amerger or consolidation involving the corporation and in which the corporation is
not the surviving entity,’ or

o the sale or other disposition of all or substantially all of the assets of a corporation.®

Under the rules of the New York Stock Exchange (“NYSE”), which is the stock exchange on
which the Company’s common stock is listed, stockholder approval is required only for

precisely what the proposal would entail.”); Capital One Financial Corp. (avail. Feb. 7,
2003) (concurring with the exclusion of a proposal under Rule 14a-8(i)(3) where the
company argued that its stockholders “would not know with any certainty what they are
voting either for or against”); Fuqua Industries, Inc. (avail. Mar. 12, 1991) (concurring
with exclusion under Rule 14a-8(i)(3) where a company and its stockholders might
interpret the proposal differently, such that “any action ultimately taken by the
[c]lompany upon implementation [of the proposal] could be significantly different from
the actions envisioned by shareholders voting on the proposal”™).

> DGCL Section 251. Under Section 251(f), approval of a corporation’s stockholders is
not required if (i) the corporation is the surviving entity, (ii) the corporation’s outstanding
shares are not changed as a result of the transaction, and (iii) either no shares are issued
in the transaction or the securities issued do not represent more than twenty percent of the
shares outstanding before the transaction.

¢ DGCL Section 271.
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certain transactions that result in the issuance of common stock.” Thus, the standards
referenced in the Proposal’s definition of “extraordinary transaction” encompass mergers, the
disposition of all or substantially all of the Company’s assets, and certain issuances of
securities. .

In contrast to the types of transactions encompassed under the Delaware and NYSE
standards referenced in the Proposal, the Proposal expressly states that “extraordinary
transactions” include a transaction “resulting in the separation of one or more of [the
Company’s] businesses.” The Supporting Statement further elaborates on the types of
transactions that the Proponent wishes the Board committee to evaluate, stating that the
Proponent wants the Board “to consider strategic alternatives” that would be designed “[t]o
reduce risk, simplify the business and maximize the value generated by the company’s
assets.” The Supporting Statement further cites assertions that “wonderful assets” are
languishing inside banks and calls for “restructuring” large banks and for the Company to
“be downsized” or “shrink” to reduce its “organizational complexity.”

The type of transaction specifically referenced in the Proposal — the separation of one or
more of [the Company’s] businesses” (i.e., a divestment or spin-off) — is very different from
the type of transactions encompassed by the Delaware and NYSE standards referenced in the
Proposal. The sale or disposition of one or more businesses would not involve a merger or
change of control, would not constitute all or substantially all of the Company’s assets, and
would not require the issuance of Company securities. Likewise, the transactions described
in the Supporting Statement would not require stockholder approval under Delaware law and

7 NYSE Listed Company Manual Section 312.03. Specifically, stockholder approval is
required only to:

o issue common stock, or securities convertible into common stock, to related parties if
the securities exceed (or can be converted into securities that exceed) one percent of
the Company’s outstanding stock, or in some cases only if the securities exceed (or
can be converted into securities that exceed) five percent of the Company’s
outstanding stock;

o issue common stock, or securities convertible into common stock, in any transaction
if the number or voting power of the securities equal or exceed (or can be converted
into securities that equal or exceed) twenty percent of that outstanding before the
issuance of such stock or securities; or

o issue securities that would result in a change of control of the Company.

In addition to the three categories listed above, Section 312.03, which is entitled
“Shareholder Approval,” also cross-references the requirement in Section 303A.08 to
obtain stockholder approval for equity compensation plans. We do not believe these
matters involve a “transaction.”
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NYSE rules. In fact, as discussed in the “Background” section above, under the Board’s
oversight, the Company’s management has explored and implemented numerous transactions
involving the disposition of “one or more” of the Company’s businesses, as well as
restructuring the Company’s operations and simplifying its organizational structure, and
none of these transactions have required stockholder approval.

Correspondingly, if the Company were to explore transactions “for which stockholder
approval is required under applicable law or stock exchange listing standard,” those
transactions would not be the type described in the Proposal and Supporting Statement and”
would not address the goal expressed in the Supporting Statement that the Company divest
some of its businesses or “shrink,” “downsize” or “simplify the business” in some way.*

In short, contrary to the definition of “extraordinary transaction” referenced in the Proposal,
the transactions described in the Proposal and the Supporting Statement are not transactions
“for which stockholder approval is required under applicable law or stock exchange listing
standard.” Thus, the Proposal’s specific reference to a “transaction resulting in the
separation of one or more of [the Company’s] businesses™ (i.e., a divestment or spin-off) and
the transactions described in the Supporting Statement are inconsistent with the definition of
an “extraordinary transaction” that is provided in the Proposal.

Given the internal inconsistencies in the use of the term “extraordinary transaction” in the
Proposel, a stockholder voting on the Proposal would not be able to know with any
reasonable certainty what type of transactions the Stockholder Value Committee would be
required to explore, or whether stockholders subsequently would be required to vote to
approve such transactions.” Stockholders would not know whether the Proposal is
advocating the exploration of (1) mergers, dispositions of all or substantially all of the
Company’s assets, or the issuance of securities for which stockholder approval is required

8 Specifically, (1) a merger combining the Company with another company would have the
opposite effect of downsizing or simplifying the Company’s business; (2) selling all or
substantially all of the Company’s assets would be more extreme than merely shrinking
or downsizing of the Company as the Supporting Statement advocates and would result
in the liquidation of stockholders’ investment in the Company; and (3) transactions
involving stock issuances that are identified in the NYSE rule either are unrelated to the
concerns in the Supporting Statement or, in the case of the issuance of stock issued in an
acquisition would have the opposite effect from what is described in the Supporting
Statement.

It could be material to a stockholder being asked to vote to authorize exploration of
strategic transactions whether any such transaction would be required to be submitted to
stockholders for ultimate approval. The Proposal’s ambiguity as to this issue contributes
to its inherently misleading nature.
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under NYSE Listed Company Manual Section 312.03, or (2) the spin-off, sale, or other
disposition of one or more discrete businesses or assets to downsize, shrink or simplify the
Company (for which no stockholder vote is required under Delaware law or the NYSE
rules).

Just as stockholders would be confused as to the nature of the transactions intended to be
included in the definition of “extraordinary transaction,” the Company itself would face
significant uncertainty in seeking to implement the Proposal if the Proposal were to be
adopted. Should the Company adhere to the Proposal’s stated definition of “extraordinary
transactions,” the proposed committee would have to explore options to enter into merger
negotiations with another company, pursue a sale of all or substantially all of the Company’s
assets, or issue securities under Section 312.03 of the NYSE Listed Company Manual.
Conversely, should the Company consider the example provided in paragraph 1 of the
Proposal or the transactions discussed in the Supporting Statement, the committee would

- have to explore and report on the Company’s options with respect to a “separation of one or
more of [the Company’s] businesses,” a plan for “restructuring,” ways to “shrink™ or
“downsize[ ]” the Company, and actions to reduce “organizational complexity” in order to
“improve risk identification.” Given the wide disparity between the transactions that would
be encompassed by the definition referencing applicable Delaware law and NYSE rules
versus the transactions described in the Proposal, the Company, the Board, and the requested
Stockholder Value Committee would have to guess what types of transactions are to be
subject to the Proposal. Thus, due to the internal inconsistencies in the Proposal and
Supporting Statement, the Company cannot “determine with any reasonable certainty exactly
what actions or measures the [PJroposal requires,” see SLB 14B, and the Company’s
implementation of the Proposal “could be significantly different from the actions envisioned
by [stockholders] voting on the [Plroposal,” see Fuqua Industries, Inc. (avail. Mar. 12,
1991). o

The Staff consistently has concurred that proposals are excludable under Rule 14a-8(i)(3)
when vague and inconsistent language in the proposal references alternative standards, such
that neither stockholders nor the company would be able to determine with any reasonable
certainty exactly what actions or measures the proposal required. For example, in Verizon
Communications Inc. (avail. Feb. 21, 2008), the Staff concurred with the exclusion of a
proposal attempting to set formulas for short- and long-term incentive-based executive
compensation where the company argued that because the methods of calculation were
inconsistent with each other, it could not determine with any certainty how to implement the
proposal. See also Prudential Financial Inc. (avail. Feb. 16, 2007) (concurring with the
exclusion of a proposal requiring stockholder approval for certain senior management
incentive compensation programs because the proposal contained key terms and phrases
which were susceptible to differing interpretations); Safescript Pharmacies, Inc. (avail. Feb.
27, 2004) (concurring with the exclusion of a proposal that requested that all stock options
granted by the company be expensed in accordance with Financial Accounting Standards
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Board guidelines, where following such guidelines “expressly allows the [c]ompany to adopt
either of two different methods of expensing stock-based compensation™); Northrop Corp.
(avail. Mar. 2, 1990) (concurring with the exclusion of a proposal that requested the
immediate appointment of a director but provided no guidance as to which particular
appointment method would be required out of those that were legally permissible).

As with the precedent cited above, due to the Proposal’s vague and inconsistent use of the
term “extraordinary transaction,” “neither the stockholders voting on the [P]roposal, nor the
[Clompany in implementing the [P]roposal (if adopted), would be able to determine with any
reasonable certainty exactly what actions or measures the [P]roposal requires.” SLB 14B.
Accordingly, as a result of the vague and indefinite nature of the Proposal, and consistent
with Staff precedent, the Proposal is 1mpenmssxbly misleading and, therefore, excludable in
its entirety under Rule 14a-8(i)(3).

B. The Proposal Is Excludable Because It Relies On An External Set Of
Guidelines But Fails To Sufficiently Describe The Substantive Provisions Of
The Guidelines.

The Proposal is excludable under Rule 14a-8(i)(3) because it defines “extraordinary
transaction” by reference to an external standard and fails to describe sufficiently the
substantive provisions of the external standard. As the Staff has found on numerous
occasions, without a definition or description of an external standard in the proxy statement,
the Company’s stockholders cannot be expected to know what a defined term encompasses
or to make an informed decision on the merits of the Proposal.

Here, the Proposal’s reference to an “extraordinary transaction” as “a transaction for which
stockholder approval is required under applicable law or stock exchange listing standard,” is
comparable to other proposals where the Staff has concurred that unexplained terms that rely
on references to statutory provisions or stock exchange listing standards are impermissibly
vague. For example, in Cardinal Health, Inc. (avail. July 6, 2012), the company argued that
it could exclude as vague a proposal requesting that the chairman be a director who is
“independent from the company, as defined in the New York Stock Exchange listing
standards.” The company noted that without an explanation of the New York Stock
- Exchange’s listing standards in the proposal or the supporting statement, stockholders would
not be able to determine the standard of independence that would be applied under the
proposal that they were being asked to vote upon. The Staff concurred that the proposal
could be excluded, noting that “neither [stockholders] nor the company would be able to
determine with any reasonable certainty exactly what actions or measures the proposal
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requires.” See also WellPoint, Inc. (avail. Feb. 24, 2012, recon. denied Mar. 27, 2012)
(concurring with exclusion of a similar proposal).*

In Dell Inc. (avail. Mar, 30, 2012), the Staff concurred in the exclusion of a proposal that
would allow stockholders who satisfy the “SEC Rule 14a-8(b) eligibility requirements” to
include board nominations in the company’s proxy, noting that the quoted language
represented a central aspect of the proposal and that many stockholders “may not be familiar
with the requirements and would not be able to determine the requiréments based on the
language of the proposal.” In AT&T Inc. (avail. Feb. 16, 2010, recon. denied Mar. 2, 2010),
the Staff concurred in the exclusion of a proposal that sought a report disclosing, among
other items, “[playments . . . used for grassroots lobbying communications as defined in 26
CFR § 56.4911-2.” The Staff concurred with the company’s argument that the term
“grassroots lobbying communications” was a material element of the proposal and that the
reference to the Code of Federal Regulations did not clarify its meaning. See also Kohl's
Corp. (avail. Mar. 13, 2001) (concurring with the exclusion of a proposal requesting
implementation of the “SA8000 Social Accountability Standards” from the Council of
_Economic Priorities).

As in the foregoing precedents, the Proposal defines a critical term by reference to an
external standard and does not explain that standard. The Proposal states that an
“extraordinary transaction” is “a transaction for which stockholder approval is required under
applicable law or stock exchange listing standard.” The overarching aim of the Proposal is to

10 we recognize that, in some instances, the Staff has not concurred that a proposal
referencing an external standard was vague and indefinite. However, we believe that in
those cases the reference to the external standard either was not a prominent feature of
the proposal or was accompanied by other language that, in the context of the specific
proposals, resulted in the term being adequately explained. For example, in Allegheny
Energy, Inc. (avail. Feb. 12, 2010), the Staff did not concur with the exclusion of a
proposal under Rule 14a-8(i)(3) where the proposal requested that the chairman be an
independent director (by the standard of the New York Stock Exchange) who had not
previously served as an executive officer of the company. Although the proposal
referenced the director independence standard of the New York Stock Exchange, the
supporting statement in the Allegheny Energy proposal focused extensively on the
chairman being an individual who was not concurrently serving, and had not previously
served, as the chief executive officer. In the case of the Proposal, however, the term
“extraordinary transaction” is a central feature of the Proposal, and the Proposal’s
description of specific transactions and Supporting Statement’s references to various
actions do not clarify the term, but instead lead to greater confusion and uncertainty
because the external standards are inconsistent with types of transactions specifically
discussed in the Proposal and Supporting Statement. "
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enhance stockholder value by establishing a committee “to explore extraordinary
transactions.” Thus, the provision defining “extraordinary transactions” is of material
importance to the Proposal, as it governs the critical issue of what particular types of
transactions would be explored under the Proposal. Notwithstanding the significance of the
term “extraordinary transactions” under the Proposal, stockholders will not know from
reading the Proposal and Supporting Statement what transactions are required to be approved
by “applicable law or stock exchange listing standard,” and in fact could be misled as to the
meaning of that standard based on the type of transactions referred to in the Proposal and
Supporting Statement. :

As aresult, as with the references to NYSE standards in Cardinal Health and Wellpoint and
the even more specific references to specific legal standards in Dell and AT&T, without an
understanding of which types of transactions would be explored under the Proposal’s
requested policy, stockholders would be unable to determine the effect of implementing the
Proposal that they would be asked to vote upon. Consistent with the Staff’s precedents cited
above, the Proposal’s failure to provide stockholders with the information necessary to
understand the reference to “applicable law or stock exchange listing standard” results in the
Proposal being vague and misleading, and thus excludable in its entirety under

Rule 14a-8(i)(3).

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will
take no action if the Company excludes the Proposal from its 2013 Proxy Materials.

We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Correspondence regarding this letter
should be sent to shareholderproposals@gibsondunn.com. If we can be of any further
assistance in this matter, please do not hesitate to call me at (202) 955-8671 or Jennifer E.
Bennett, the Company’s Associate General Counsel and Assistant Corporate Secretary, at
(980) 388-5022. '

Sincerely,

AL Z

Ronald O. Muelier

Enclosure

cc:  Jennifer E. Bennett, Bank of America Corporation
Charles Jurgonis, AFSCME Employees Pension Plan
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EMPLOYEES PENSION PLAN
OFFICE OF THE

Noveritber 6; 2012 NOV -7 2012

Bank ngmmca Cemuon CHETARY
Hearst Tower: »

214 North Tryon Street, NC1-027-20:05

Charlotte, North Catolina 2825
Attention: Lauren A. Magﬁnaen, Deputy G

ral Counsel and Corporate Secretary

Dear Ms, Mogensen:
On bchalfof the AFSCME Employees Pension Plan (the “Plan”), T wme to give:

of’ veimg commcm stock (thé ‘Shares”) of the Cempany, and has held the Shares fbr ovbr
one year. In addition, the Plan intends to: hold the: Shares through the date.on which the:
Annual Meeting is held.

The Proposal is attached. I'representthat the Plan or its agent intends to appear in
person or by proxy atthe Annual Meeting to present the Preposal: Ideclare that the Plan.
has no “matetial iiterest™ othier than. that believed to be shared by stockholders of the
Company generally. Please dir uestions or corresponderice regarding the Proposal
to me at (202) 429-1007. .

Sincerely,,

Enclosure

American Federation of State, County and Municipal Employees,AFL-ClO

TEL (202) 7758142 'FAX-(202) 7854606 1615 L Sereet, NW. Washingeon, D.C. 200365687

20102



Resolved, that stockholdsts of Bank of Ametica Corporatlon (“BACY) urge that:

Mektitig of Stockhiidess.

3. Incatrying outits evaluation, the:Steckholder Va}ue ‘Committee s}wuld avail jiselfof
such independent legal, investment banking and suich other third party-advisers as the
Stockholder Value. Committee de.tenmnes is necessary. or appropriate:inits-sole-

Y transaction™ is 2 transaction for which stockhiolder approval isrequired under

applicable Jaw or stock exchange listing standard.
SURPORTING STATEMENT

To reduce risk, simplify-the business and maximize the value generated by the company’s
assets, weurge BAC’s board to consider strategic slternatives that ¢an bedccomplished thraugh
‘one or-more extraordinary-transactions. In:ourview; BAC’s:size and disparate businesses.are
harmiful, ather than beneficial, to stockholder valug. lnvestors appear to agree: BAC's shares
have traded below-book value since late 2008, (See
https/iyehatts.com/eompanies/BAC/price to_book value)

Experts have called for fundamental restructuring of the largest baniks, citing higher
capital requirements, increased borrewmg -gosts and-new regulations on proprietary tradingand
derivatives as.dampers ont profitability. Investor Michagl Price has etiticized the business-model

of large financial firms, arguing that “wonderful assets” are: languishing-inside: firms:whose parts
ave worth more than their whole: (http://www bloombgrg. com/news/2012-08-27/breaking-up-
big-banks-hard-to-do-as-market-forees-fail.html ) Former-finaneial firm CEOs Philip Purcell:and
John Reed concur, as does former Citigroup CEO Sandy Weill. Former FDIC head Sheila Bair
has urged that th gest banks mcludmg BAC bz downs:zed




thmngh a@qmsiﬁens——-incluﬁmg*ﬁne dlsaatrous acqmsmons of Memll Lymh and Courifry cide—
Xees o goreents abot fisk overs ight. -

Feport o smekhamers an thczxesults éf ns maalysrs, We: iirge stockholders to vote for th:s

proposal.
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EMPLOYEES PENSION PLAN
OFFICE OF THE
MNovember 6, 2012 NOV = 7 2012

. CORPORATE SECRETARY

Bank,ofAmenca Corporatxon T

Hearst Tower v

214 Noith Tryon Steeet, Cl~027-20~05

Charlotte, North Caroling -

Attention: Lauren A. Mogensen, Deputy:General Counsel and Corporate Secretary

Dear Ms. Mogensén:

On behalf of the AFSCME Employees Pension Plan (the “Plan™), 1 write to
provide you erified proof of ownership from: the Plan’s custodian. If you require
any-additional information, please do not liesitate to contact me 4t the-address below.

Sincerely,

Charles Jurg‘ 7
Plan Secretad

Enclosure

American Federation of State, County and Municipal Employees; AFL-CIO

TEL (202) 775-8142. . FAX {202) 7854606 1625 L:Streer, N.WY., Washington, D.C. 20036-5687



Noverber 6, 2012

| Lomm Waybnght

- State Stree! Bank and Trost Company is Trustes: For:198,303 sh;u'es of Bank of America
common stock held for the benefit: of the American Federation: of State, County and
Municiple Employees Pension Plan (“Plan”). The'Plan has been a beneficial owner of at
least 1% or'$2,000 in market value of the Company’s common stock: contmuously for:at
Jeast ong year prior to the date of this Tetter. The:Plan continiies 10 ‘hold the shares of
Bandc of Arserica stock.

As Trustee for the Plan, State Street holds thesé shares at its Participarnit Atcount.at the
Depository Tiust Company ("DTFC"). Cede & Co., the nomines name at DTC, is the.
record holder of these shares.

If there are any questions concerning this matter; please do not hesitate to contact me

Weiih Yaklmoweky:
rmmt_mmsmm
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